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NEW YORK, BOSTON, BALTIMORE

In this letter, which also acknowledges specimen signatures of the
Bank of Maryland’s officers, the Bank of North America discourages
the practice by which banks at a distance from each other exchanged
notes in order that each might have its notes put in use far from
home and therefore made apt to remain in circulation longer. But
the letter also shows how commonly banks were already becoming
holders of one another’s cash obligations through the normal course
of business. Thus in May 1795 President George Washington in
Philadelphia sent a remittance of over $4,000 to Alexandria, Vir-
ginia, for the purchase, as it happens, of bank stock.* The remit-
tance included $960 in notes of the Bank of the United States,
Philadelphia, and these came into the possession of the Bank of
Alexandria, which thereupon became creditor of the Bank of the
United States in Philadelphia to the extent of $960. The multi-
plication of such transactions gradually knit the individual banks
into the continental system they constitute to-day.*

But until inter-bank relationships arose, each bank was a virtually
complete banking system. From 1781 to 1784, when it was sole, the
Bank of North America was the equivalent statistically of the entire
banking system of the United States. It was self-contained. So long
as it had the community’s confidence, its notes would not be pre-
sented for redemption but only, or almost only, for deposit credit
or the payment of a debt due the bank. So in the 20th century, de-
posits of the American barking system are not usually reduced by
withdrawals of currency but by repayment to the banks of what
they have lent. Although aggregate deposits have, it is true, been
reduced in the United States by currency withdrawals on several
occasions—the last time in 1933—the thing is anomalous. For such
demands spell, for the time being, 2 cessation of the banking func-
tion; that function subsists on public confidence, and with no con-
fidence there can be no banking.

* by 1810 banks were already dependent on each other to such an
extent that they had lost that freedom of action which, for instance, the
Bank of North America, the Massachusetts Bank or the Bank of New York
had had for about a decade, during which they possessed regional mono-
polies. This statement is but another way of saying that by 1810 American
banks had become part and parcel of a banking system.” Redlich, 23.

23 Washington (Fitzpatrick) xxxv, 207-08.
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CHAPTER 4

Money, Banking, and the Federal Constitution

;i: 178%-1791 E
1. Economic reasons for federal government — I1. The mone-
tary clauses of the Constitution — III. The contemporary
demand for paper money — IV. The monetary clauses and

acceptance of the Constitution — V. The Constitution and
banks — VL. The monetary clauses in the courts

I

Tir 1789 the general government of the United States rested on
the Articles of Confederation, adopted in 1781. It was the Congress
of the Confederation that chartered the Bank of North America the
last day of that year, and the dubiety that had clouded that act was
characteristic of the Confederation’s ineffectiveness in nearly every-
thing it did and failed to do. It was weaker than its parts, which
followed their thirteen, sovereign, jealous, and selfish courses to the
rapid deterioration of common interests. Each prized its sovereignty
before everything and souglit to advance itself at the expense of its
neighbors. Though united in name, the states were close to fulfilling
a fear expressed by Alexander Hamilton during the war that the
near future would bring his fellow Americans all the leisure and
opportunity they wished to cut each other’s throats.?

The persons most immediately injured in this situation were mer-
chants and others concerned with inter-state business transactions.
Besides imposts to be paid on the eﬁtry bfé‘.(;()ds into one state from
another, there were more direct discriminations. States having no

convenient ports for foreign commerce were in effect taxed by those
through whose ports their commerce passed. James Madison said
that “New Jersey, placed between Philadelphia and New York, was
likened to a cask tapped at both ends; and North Carolina, between
Virginia and South Carolina, to a patient bleeding at both arms.”
It is illustrative of the feelings engendered in this situation that New
Jersey interfered with maintenance of the Sandy Hook lighthouse

1 Hamilton (Lodge) 1, 217.
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marking the entrance to New York harbor. Moreover the monetary
payments essential to commerce were subject to a variety of kinds
of money of uncertain value and to laws which protected local debtors
and disturbed contractual relationships. A merchant in Massachu-
setts or Connecticut, for example, was helpless in collecting amounts
due him from Rhode Island, because Rhode Island money though
depreciated was legal tender, and Rhode Island in her courts and
laws sought to protect her citizens from oppression by “foreigners.”
The situation was as bad as before the Revolution, or rather it was
worse. For then, though each colony had had its own monetary sys-
tem, Parliament had sought to keep down the confusion ; whereas
now there was no central authority in Great Britain’s place, and
the states were even more intransigent and inconsiderate of one
another, each being sovereign, than the colonies had been.?

But this state of affairs, though bad for merchants, was not dis-
agreeable to most people. The rugged agrarian, who stayed decently
by his own hearth, was not discontented by it. He lived his self-
sufficient, homespun life with little dependence upon distant markets
and suppliers and felt small dissatisfaction with the existing gov-
ernmental organization. The ineffectiveness of the Confederation
and the frowardness of the states toward each other was more apt to
please than displease him. He had no sympathy with the commercial
classes, and the governmental jealousies that for them meant in-
terference with trade, for him meant freedom in his woods and fields.

The first step toward a new federation was taken in 1786, when
Virginia, then the largest and wealthiest state, authorized commis-
sioners to confer with like commissioners from other states on “the
trade of the United States; to examine the relative situations and
trade of the said states; to consider how far a uniform system in their
commercial relations may be necessary to their common interest and
their permanent harmony,” and to report on means of attaining
“this great object.” Commissioners from only five states fore-
gathered, but these, sitting in Annapolis, agreed unanimously upon
a report, prepared by Alexander Hamilton, in which they quoted
their instructions, observed that the object of their meeting was “the
trade and commerce of the United States,” and recommended that a
meeting of representatives of all states and with larger powers be
arranged; because “in the course of their reflections on the subject
they have been induced to think that the power of regulating trade

2 Madison, Writings (Hunt) m, 393, 403.
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is of such comprehensive extent . . . that to give it efficacy . . . may
require a correspondent adjustment of other parts of the federal
system.” This proposal led directly to the constitutional convention
itself, which sat in Philadelphia during the summer of 1787 and
composed the federal Constitution ordaining the present form of
government of the United States. Both the document and the federa-
tion ordained by it owed little at the start to the agrarian majority
of the population but much to merchants and men of property. It
was the plight of commerce that thrust the reluctant states into
a more perfect union.® ’

The commercial interest reflected in these prolegomena to the
Constitution coincided with the convictions of Franklin, Washing-
ton, Hamilton, Madison, and others whose concerns were far more
than commercial. These men believed that America had impending
over it two possibilities, of which one was fission and chaos, the other
ascendency into national power, welfare, and dignity. The end of
their effort, naturally enough, turned out to be a political document,
not merely a commercial one. Yet the commercial considerations
were no less fundamental than the political; they became quite as
explicit later in the Federalist essays which followed the Constitution
and even more explicit in the administrative and legislative measures
by which the Constitution, under the leadership of Hamilton and
Washington, was bodied forth in the new federal government.

IT

The monetary clauses of the Constitution are three; they deal
respectively with coin, bills of credit, and the impairment of con-
tracts. They are in the form of one authorization and four prohibi-
tions: the authorization being for the federal government to coin
money and regulate its value; the prohibitions being against the
states’ coining it, emitting bills of credit, making anything but gold
and silver legal tender, and impairing contracts.

The authorization is in Article I, section 8, which says the Con-
gress shall have power “To regulate Commerce with foreign Nations,
and among the several States, and with the Indian Tribes; To
establish an uniform Rule of Naturalization, and uniform Laws on
the subject of Bankruptcies throughout the United States; To coin
Money, regulate the Value thereof, and of foreign Coin, and fix the
Standard of Weights and Measures. . . .”” The prohibitions are in

s Formation of the Union, 38-42.
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section 10 of the same Article, which says, “No State shall enter
into any Treaty, Alliance, or Confederation; grant Letters of
Marque and Reprisal; coin Money; emit Bills of Credit; make any
Thing but gold and silver Coin a Tender in Payment of Debts; pass
any Bill of Attainder, ex post facto Law, or Law Impairing the
Obligation of Contracts, or grant any Title of Nobility.” The
prohibition of laws impairing the obligation of contracts belongs
amongst the monetary provisions, because, as James Madison put
it later, “the violation of contracts had become familiar in the form
of depreciated paper money made legal tender”; and this he men-
tioned as one of the important reasons for seeking to form a union
in which such impediments to business might be prevented.

In simple terms the provisions may be put as follows: With
respect to coin the Constitution authorized the federal government
to issue it and forbade the states to do so. With respect to paper
money it forbade the states to issue it but omitted to say what the
federal government might do. Also with respect to legal tender and
contractual obligations it forbade the states to interfere with either
but omitted to say what the federal government might do.

Offhand this seems an asymmetrical and ambiguous treatment of
the three topics. Why, it may be asked, was the power to coin money
specifically granted the federal government and denied the states,
whilst the power to issue paper, to make anything but gold and
silver legal tender, and to impair contracts was merely denied the
states? Was it intended that though the states might not issue paper
money, establish other legal tender, and impair contracts, the federal
government might do so? The question is not to be answered by the
Supreme Court’s subsequent decision that the federal government
does have the power nor by the fact that the federal government has
exercised the power. The question is historical and is not answered by
jurisprudence or by subsequent practice. Was the power intended?
The answer, according to the records of the convention, seems clear
enough: it is no.

Under the Articles of Confederation the general government had
the power to issue bills of credit, and a continuation of that power
was in the draft of the Constitution submitted by the committee of
detail, 6 August 1787 ; whence however the convention struck it out
by a vote of nine to two. The discussion plainly showed that by
striking it out the convention purposed prohibiting it. The aim
was, in the words of various delegates, “to shut and bar the door
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against paper money”; it would have “a most salutary influence on
the credit of the United States to remove the possibility of paper
money”; the authorization for the federal government to emit it,
“if not struck out, would be as alarming as the mark of the Beast in
Revelations”; it would be better to “reject the whole plan than
retain the three words ‘and emit bills’ ”; “the monied interest will
oppose the plan of government if paper emissions be not prohibited”;
“if the United States had credit such bills would be unnecessary; if
they had not, unjust and useless.” Congress would be authorized to
borrow but not in that way. James Madison asked if it might be
enough to prohibit “the making of them a fender,” but the others
thought not.* .

The only delegate who avowed himself “a friend to paper money”
was John Mercer, a Maryland lawyer of considerable property,
“though in the present state and temper of America, he should
neither propose nor approve” its issue; he was merely “opposed to
a prohibition of it altogether.” His associate from Maryland, Luther
Martin, later said they both had argued against the deletion, tak-
ing the ground that it would be “a novelty unprecedented” to
establish a government without a power that well might be “ab-
solutely necessary” in case of war. At most, these two friends of
paper money made no case for it at all on monetary grounds and
took no more loyal stand than its enemies, Mason and Randolph of
Virginia, who also thought it inexpedient to tie the proposed gov-
ernment’s hands, though Mason confessed his “mortal hatred to
paper money,” and Randolph his “antipathy” to it.?

It was generally understood at the time that the new federal gov-
ernment, being an artificial creation, was to have only those powers
specifically granted it, whilst the states, being soverelgn, retained all
powers not specifically relinquished. Consequently, the federal gov-
ernment not being given the power did not possess it. This was the
prevailing and orthodox view of the Constitution, which, as Madison
said, “is not only a general grant out of which particular powers
were excepted ; it is a grant of particular powers, leaving the general
mass in other hands”; and so it had been understood by its friends
and by its foes. The most prominent of the latter, Luther Martin,
just mentioned, bitterly assailed the Constitution for the tyranny
it was setting up; but nevertheless he believed that this tyranny

4 Formation of the Union, 475, 556-57; Farrand ., 308-10.
s Formation of the Union, 556-57; Farrand 1, 309; 1, 172ff, 205-06, 214-13.
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