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This paper examines the strategic interaction of a defendant and a prosecutor during the

plea bargaining process. A four-stage game of incomplete information is developed

where the defendant's guilt or innocence is private information but the amount of

resources available to the prosecutor is common knowledge. The basic result of the paper

is that equilibrium is semi-separating; the plea offer is accepted by a proportion of the

guilty defendants and is rejected by all of the innocent defendants and the remaining

guilty defendants. In this model an increase in the resources available to the prosecutor

increases the proportion of guilty defendants who accept plea offers. Although the

prosecutor is unable to generate complete separation of the guilty and innocent

defendants through the plea bargaining process, prosecutorial resources are beneficial

from a societal standpoint.
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due to our simplifying assumption that evidence gathering always generates
the signal s when the defendant is guilty.) Thus, the plea that they are
willing to accept and that the prosecutor will o¤er is the same, independent
of whether the prosecutor has already collected evidence or will collect it
after plea bargaining. This is also the reason why none of our results would
change if we allowed another round of plea bargaining after the prosecutor
has investigated.
So far, we have implicitly assumed that resource expenditure does not

a¤ect the prosecutor’s utility. If expending resources were costly, the prose-
cutor would dismiss the case without collecting evidence when the crime is
small, x < x, because even the most incriminating evidence is not enough
to induce her to go to trial. When the crime is large the prosecutor would
want to gather evidence only after a plea has been rejected. In this way she
would not have to spend resources gathering evidence in those cases where
the guilty defendant accepts the plea.
A more general evidence gathering technology would allow for the pros-

ecutor to mistakenly collect a non-incriminating low signal s, when the de-
fendant is in fact guilty. In this case, since the prosecutor would be more
inclined to go to trial, a guilty defendant would be willing to accept a sti¤er
plea sentence after incriminating evidence s = s has been collected than be-
fore any evidence gathering. This e¤ect would lead the prosecutor to prefer
collecting evidence before plea bargaining. However, a countervailing e¤ect
would be present, pushing the prosecutor to prefer gathering evidence after
plea bargaining. Some guilty defendants would be willing to accept a smaller
plea o¤er, because the non-incriminating evidence collected, s = s, makes
the prosecutor more reluctant to go to trial. Combining this second e¤ect
with the resource saving e¤ect, lead us to conclude that gathering evidence
after plea bargaining is optimal under a fairly wide range of circumstances.

4 Welfare Implications
A welfare question remains. Given our analysis, can we construct a better
system than plea bargaining for determining a defendant’s guilt or innocence?
Given the strength of Proposition 1 (no possibility of separating equilibrium),
it seems doubtful that any system will achieve complete separation of guilt
and innocence. The lack of separation is due to the prosecutor dismissing
charges against defendants that she knows are innocent. Note that this result
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does not rest on the assumption that the prosecutor cares about wrongful
convictions. If we change the nature of the prosecutor’s objective function
so that she simply maximizes the number of convictions, she still will not
want to take innocent people to trial. This is because innocent people are
less likely to be convicted, and thus e¤ectively ruin a prosecutor’s conviction
rate. Therefore, many di¤erent objective functions lead to the same result.
The objective function of the prosecutor used in the model consists of

two elements. First, the prosecutor wants to maximize the number of guilty
defendants she puts in jail. Second, she wants to minimize the number of
innocent defendants she puts in jail. It is easy to see that these two goals are
part of the reasonable objectives of a social planner. However, it is possible
that a social planner would also want to use the legal system to minimize
the total amount of crime. To achieve this goal the social planner would
have to know the relative deterrent value of trial convictions as opposed to
plea convictions. This relative deterrent value is unclear, and a more general
equilibrium model is needed to analyze this problem.
An agency problem also exists in the plea bargaining process. This prob-

lem occurs because the individual prosecutor’s decisions (whether to o¤er
plea bargains in more or less cases) do not necessarily coincide with the goals
of the administration (who might be thought of as having the preferences of a
social planner).10 This point is easiest to see in regard to the Justice Depart-
ment. The President might have a policy against plea bargaining because
he thinks that the more cases taken to trial the greater the deterrent e¤ect -
thus the less crime. An individual prosecutor in the United States Attorney’s
O¢ce might be wary of taking a case to trial because of her personal politi-
cal fear that she may lose. Hence, she is more likely to plea bargain. Thus,
an incentive problem exists. Simply put, the availability of plea bargaining,
along with con‡icting incentives, might make it di¢cult for the President
to implement a particular policy to reduce crime. One could think of the
”three strikes and your out laws” as methods by which the legislature has
attempted to alleviate this incentive problem.

10This point was …rst made by Reinganum (1988) and has not yet been investigated
formally.
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5 Concluding Remarks
Several conclusions concerning the plea bargaining process are derived from
the model presented in this paper. First, it is impossible for the prosecu-
tor to precisely determine the guilt or innocence of a defendant through the
plea bargaining process. Second, the threat to gather evidence, or the actual
gathering of evidence, reduces the proportion of guilty defendants that at-
tempt to mimic the behavior of innocent defendants. Third, the proportion
of guilty defendants that accept plea o¤ers increases with the severity of the
crime. Fourth, prosecutors who value saving resources are apt to spend re-
sources after plea bargaining. Fifth, the e¤ectiveness of the plea bargaining
system hinges on the prosecutor’s ability to credibly threaten to go to trial.
As the size of the federal and state prosecutorial budgets are increased the
gains from the plea bargaining system will also increase.
In future research it might be interesting to look at the way in which

the prosecutor allocates her resources across di¤erent cases on her docket,
and how this impacts the decision making process of each defendant. This
relationship, to our knowledge, has not yet been investigated formally. Other
future research could attempt to model how popular opinion impacts the
plea bargaining process. For example, does a rash of drunk driving accidents
stir public sentiment away from plea bargaining and toward imposing the
maximum penalty on the defendant?
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