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Footnotes to Berman text
[FNa1]. Charles Keller Beekman Professor of Law, Columbia University School of Law. The research assistance of Hoyt P. Webb, J.D./M.B.A. 1933, Columbia University, is gratefully acknowledged.
[FN1]. Graham P. Smith, Subsidiarity and Article 9, 1992 Int'l Merger Law: Events and Commentary (no. 24); see also Lord Mackenzie-Stuart, A Formula for Failure, The Times (London), Dec. 11, 1992, at 18 (Lord Mackenzie-Stuart was President of the Court of Justice of the European Communities from 1984 to 1988). Subsidiarity has been called by one European academic "basically an empty shell devoid of concrete substance." Guenther F. Schaefer, Institutional Choices: The Rise and Fall of Subsidiarity, 23 Futures 681, 688 (1991). Others agree. See Daniela Obradovic, Community Law and the Doctrine of Divisible Sovereignty, 1 Legal Issues of Eur. Integration 1, 14-17 (1993).
[FN2]. Editorial Comment, Subsidiarity: Furthering the Confusion, 5 Europe 2000--Executive Review (June 1992); see also Andrew Adonis & Andrew Tyrie, Subsidiarity: No Panacea (1992) (arguing that subsidiarity is fundamentally incapable of playing the role Maastricht's authors envision); Les Metcalfe, Redesigning Europe, Paper Delivered at Third Biennial International Conference of the European Community Studies Association, Washington, D.C. (May 27-29, 1993) (on file with the Columbia Law Review) (the meaning of subsidiarity varies with the model of public management employed). 
  For a somewhat more favorable description, see Dominik Lasok, Subsidiarity and the Occupied Field, 142 New L.J. 1228, 1228 (1992) (subsidiarity is"vague but not unintelligible"). For other basically positive assessments of subsidiarity, see generally Deborah Z. Cass, The Word That Saves Maastricht? The Principle of Subsidiarity and the Division of Powers Within the European Community, 29 Common Mkt.L.Rev. 1107 (1992); Ulrich Everling, Reflections on the Structure of the European Union, 29 Common Mkt.L.Rev. 1053, 1071 (1992). For a general discussion of the concept, see Chantal Million-Delsol, Le Principe de Subsidiarite (1993).
[FN3]. According to one British columnist, former Prime Minister Thatcher described the term subsidiarity as "gobbledegook." Philip Howard, The Times (London), Oct. 15, 1992, at 16; see also Mackenzie-Stuart, supra note 1 (similarly describing the term).
[FN4]. See Reinhard Rack, Social Legislation in the European Community and in the Member States--A Case of Subsidiarity?, Paper Delivered at Symposium on Subsidiarity and Harmonization: Defining European Federalism, Rutgers (Camden) School of Law (Mar. 26, 1993) (on file with the Columbia Law Review).
[FN5]. See A.G. Toth, The Principle of Subsidiarity in the Maastricht Treaty, 29 Common Mkt.L.Rev. 1079, 1105 (1992). According to Toth, the principle of subsidiarity "is not only not part of pre-Maastricht Community law but [also] totally alien to and contradicts the logic, structure and wording of the founding Treaties and the jurisprudence of the European Court of Justice." Id. at 1079.
[FN6]. Jacques Delors, The Principle of Subsidiarity: Contribution to the Debate, in Subsidiarity: The Challenge of Change 7, 16 (Proceedings of Colloquium organized by European Institute of Public Administration, Mar. 21- 22, 1991).
[FN7]. Id. at 13; see also Jean-Louis Dewost, EC Model at the Crossroads: The EC Perspective on Subsidiarity 8 (Salzburg Seminar on Perspectives on Federalism, Salzburg, Austria, May 28, 1993) (describing subsidiarity as a doctrine that might lead to curtailment of the powers of the European Commission and reversion to more intergovernmental action). In its latest communication on subsidiarity, the Commission called attention to this risk and stated its determination to avoid it. Thus, subsidiarity "cannot be used as a pretext for challenging measures in areas such as the internal market where the Community has a clearly defined and undeniable obligation to act," and "debate should not be reopened . . . on the fundamental principles of Community policies, or on particular points of an instrument considered essential by one or other Member State." Commission Report to the European Council on the Adaptation of Community Legislation to the Subsidiarity Principle, COM(93)545 final at 2, 6. In general, this Report seems to illustrate the significant difficulties involved in implementing subsidiarity, especially in so far as revisions of existing legislation are concerned. Id. at 5-8.
[FN8]. According to Article A of the Treaty on European Union [TEU], the European Communities, including the EEC, constitute "a European Union." This "new stage in the process of creating an ever closer union among the peoples of Europe," id., entails, in addition to the Communities, certain forms of intergovernmental cooperation, notably in justice and home affairs, TEU, tit. VI, and foreign and security policy, TEU, tit. V. Moreover, Article G of the TEU amends the Treaty Establishing the European Economic Community in order to rename the European Economic Community (EEC) the European Community (EC). For simplicity's sake, I refer throughout this article to the EC Treaty. Technically speaking, that Treaty was known as the EEC Treaty (Treaty Establishing the European Economic Community) up until the entry into force of the TEU.
[FN9]. TEU art. G(5), adding a new Article 3b to the Treaty Establishing the European Economic Community [EC Treaty]. See infra note 41 and accompanying text.
[FN10]. The term "divided-power system" comes from Eric Stein, On Divided- Power Systems: Adventures in Comparative Law, 1983/1 Legal Issues of Eur. Integration 27 (1983). See also Koen Lenaerts, Constitutionalism and the Many Faces of Federalism, 38 Am.J.Comp.L. 205, 263 (1990) ("Federalism is present whenever a divided sovereign is guaranteed by a national or supranational constitution and umpired by the supreme court of the common legal order.").
[FN11]. See European Council in Edinburgh, Conclusions of the Presidency, Dec. 12-13, 1992 (summarizing results of the Edinburgh Summit) [hereinafter Edinburgh Conclusions]. See generally European Community: Cheery Faces, The Economist, Dec. 19, 1992, at 48.
[FN12]. The principle of proportionality holds that "the individual should not have his freedom of action limited beyond the degree necessary for the public interest." Case 11/70, Internationale Handelsgesellschaft GmbH v. Einfuhr-und Vorratsstelle fur Getreide und Futtermittel, 1970 E.C.R. 1125, 1127, [1972] 10 C.M.L.R. 255, 256. See generally Derrick Wyatt & Alan Dashwood, European Community Law 89-91 (3d ed. 1993).
[FN13]. The Court of Justice of the European Communities is responsible for  "ensur[ing] that in the interpretation and application of [the EC treaty] the law is observed." EC Treaty art. 164. Upon request from Member State courts, it may render preliminary rulings on the validity and interpretation of community acts. The court also hears original actions against both the Member States and the Community institutions themselves for alleged breaches of Community law. On the Court, see generally George A. Bermann et al., Cases and Materials on European Community Law 69-72, 96-165 (1993); Ulrich Everling, The Court of Justice as a Decisionmaking Authority, 82 Mich.L.Rev. 1294 (1984). See infra note 142.
[FN14]. Under the principle of direct effect, national courts may be bound to recognize and enforce the rights or obligations placed on individuals by Community law. The Court of Justice established the principle in Case 26/62, Van Gend en Loos v. Nederlandse Administratie der Belastingen, 1963 E.C.R. 1, 12, [1963] 2 C.M.L.R. 105, 117. See infra notes 57-71 and accompanying text.
[FN15]. The Council of Ministers is the Community's chief legislative body. It consists of representatives of each of the twelve Member States. Representatives vote inthe Council in the name of the Member State that they represent. Action on some issues requires unanimity among the twelve ministers. Action on other issues requires an absolute majority vote, i.e., support by seven Member States. A third, and rapidly growing, category of issues requires qualified majority voting. On the workings of qualified majority voting, see infra note 38.
[FN16]. See infra Part III.C.
[FN17]. The allocation of governmental authority within each Member State may, of course, also be subjected to a principle of subsidiarity. This possibility is most obvious in a Member State such as Germany, which itself is organized as a federal system, or in such prospective Member States as Austria or Switzerland. Some EC Member States, notably Belgium, Italy, Spain, and the UK, have regional subdivisions which, while falling short of constituent states as such, can and sometimes do advance subsidiarity-based claims. Finally, every State, even the most unitary, exhibits power-sharing between central and a variety of different levels of more local authority. 
  The German Constitution (Grundgesetz or Basic Law) provides that, in areas of shared competence, the federal government may legislate only if necessary, that is, if the states cannot effectively achieve the goal sought. Article 72(2) provides: 
    The Federation shall have the right to legislate on [matters within the concurrent legislative powers of the Federation and the Lander (states)] to the extent that a need for regulation by federal law exists because: 

1. a matter cannot be effectively regulated by the legislation of individual Lander, or 

2. the regulation of a matter by a Land law might prejudice the interests of other Lander or of the entire community, or 

3. the maintenance of legal or economic unity, especially the maintenance of uniformity of living conditions beyond the territory of a Land necessitates such regulation. 
Grundgesetz [Constitution] art. 72 (Germany). See generally Nicholas Emiliou, Subsidiarity: An Effective Barrier Against "the Enterprises of Ambition?," 17 Eur.L.Rev. 383, 388-90 (1992).
[FN18]. 
    [I]t is a fixed and unchangeable principle . . . that just as it is wrong to take away from individuals what they can accomplish by their own ability and effort and entrust it to a community, so it is an injury and at the same time both a serious evil and a disturbance of right order to assign a larger and higher society what can be performed successfully by smaller and lower communities. The reason is that all social activity, of its very power and nature, should supply help [subsidium] to the members of the social body, but may never destroy or absorb them. . . . Let those in power, therefore, be convinced that the more faithfully this principle of subsidiarity function is followed and a graded hierarchical order exists among the various associations, the greater also will be both social authority and social efficiency, and the happier and more prosperous too will be the condition of the commonwealth. 
Joseph Komonchak, Subsidiarity in the Church: The State of the Question, 48 The Jurist 298, 299 (1988) (quoting Pius XI, Quadregismo Anno §  79 (1931)).
[FN19]. Franz-Xaver Kaufmann, The Principle of Subsidiarity Viewed by the Sociology of Organizations, 48 The Jurist 275, 280 (1988); see also Thomas J. Green, Subsidiarity During the Code Revision Process: Some Initial Reflections, 48 The Jurist 771, 798-99 (1988) (quoting Cardinal Dopfner's statement at the 1969 synod to the effect that subsidiarity "signifies that the higher instances and organisms must respect the capacities, competences and tasks of individuals and communities, in theory and in practice [so that] . . . a healthy and vigorous life, adapted to different situations, can develop").
[FN20]. The European Council, meeting at Edinburgh in 1992, emphasized that subsidiarity brings decision-making "as closely . . . as possible to the citizen." Edinburgh Conclusions, supra note 11, Annex 1 to Part A, at 2. On the linkage between subsidiarity and self-determination, see Delors, supra note 6, at 8-9. Joseph Weiler in effect described the relationship of subsidiarity to democracy and control when he wrote: 
    [T]he European electorate (in most Member States) only grudgingly accepts the notion that crucial areas of public life should be governed by a decisional process in which their national voice becomes a minority which can be overridden by a majority of representatives from other European countries. . . . [T]here is, arguably, [not yet a consensus] that the boundaries within which a minority will accept as democratically legitimate a majority decision are now European instead of national. 
J.H.H. Weiler, The Transformation of Europe, 100 Yale L.J. 2403, 2472-73  (1991) [hereinafter Weiler, Transformation]. See also Alain G. Gagnon, The Political Uses of Federalism, in Comparative Federalism and Federation 15 (M. Burgess & A. Gagnon eds., 1993) [hereinafter Comparative Federalism] (arguing that federalism serves as a shield for minority groups and provides a means for the expression of innovative democratic practices). 
  The constitutional principle of democracy played a major role in the constitutional challenge in Germany to that country's ratification of the Maastricht Treaty on European Union. In its October 1993 ruling, the German Constitutional Court held that the German Parliament could not constitutionally ratify a treaty that deprived the German people of their right to democratic participation, but that ratification of the Maastricht Treaty did not entail such a deprivation. See Judgment of Oct. 12, 1993, Bundesverfassungsgericht [Constitutional Court] 2 BVerfG 2134/92, 2 BVerfG 2159/92 (Germany) [hereinafter German Constitutional Court Maastricht Decision]; see also Michael Burgess & Franz Gress, The Quest for a Federal Future: German Unity and European Unrest, in Comparative Federalism, supra, at 168.
[FN21]. See Centre for Economic Policy Research, Making Sense of Subsidiarity: How Much Centralization for Europe? 41-42 (1993) [hereinafter Making Sense].
[FN22]. 
    Among the numerous advantages promised by a well-constructed Union, none deserves to be more accurately developed than its tendency to break and control the violence of faction. . . . To secure the public good and private rights against the danger of . . . faction, and at the same time to preserve the spirit and the form of popular government, is then the great object to which our inquiries are directed. 
The Federalist No. 10, at 16, 19-20 (James Madison) (Roy P. Fairfield ed., 1981). See also Cass R. Sunstein, After the Rights Revolution: Reconceiving the Regulatory State 14-15 (1990) (discussing Madison's view of republican government).
[FN23]. This belief is manifested both in the doctrine of separation of powers and in the general reservation of governmental action to the states. See generally The Federalist Nos. 45, 46 (James Madison).
[FN24]. See Emiliou, supra note 17, at 385-86.
[FN25]. The European Council, meeting at Edinburgh in 1992, asserted that subsidiarity "contributes to . . . respect for the national identities of Member States," at the same time as it "safeguards their powers." See Edinburgh Conclusions, supra note 11, at 2. For a discussion of the relation between federalism and the preservation of cultural identities, see Daniel J. Elazar, Exploring Federalism 6, 33, 99 (1987); Sunstein, supra note 22, at 35.
[FN26]. See Jacques Santer, Some Reflections on the Principle of Subsidiarity, in Subsidiarity: The Challenge of Change, supra note 6, at 19, 30 (claiming that "extraordinary and rich diversity . . . is Europe's greatest asset").
[FN27]. See Klaus Gretschmann, The Subsidiarity Principle: Who Is to Do What in an Integrated Europe?, in Subsidiarity: The Challenge of Change, supra note 6, at 45, 50-51 (European diversity "represents a playground for experiments."). 
  The theme of states as "laboratories" for social and economic experimentation is not exclusively European. See New State Ice Co. v. Liebmann, 285 U.S. 262, 311 (1932) (Brandeis, J., dissenting) ("[A] single courageous State may . . . serve as a laboratory; and try novel social and economic experiments without risk to the rest of the country.").
[FN28]. See Bruno De Witte, Community Law and National Constitutional Values, 1991/2 Legal Issues of Eur. Integration 1, 13-14 (1991); Editorial Comments, The Subsidiarity Principle, 27 Common Mkt.L.Rev. 181, 182 (1990); Marc Wilke & Helen Wallace, Subsidiarity: Approaches to Power-Sharing in the European Community 3-4 (Royal Institute of International Affairs, Discussion Paper No. 27, 1990). In fact the notion of subsidiarity surfaced specifically in the 1988 discussions in Bonn between Commission President Delors and the Minister-Presidents of the German Lander. See Delors, supra note 6, at 9. For a discussion of constitutional amendments introduced in Germany to strengthen the voice of the Lander in Germany's participation in Community decision-making, see infra note 264 and accompanying text. 
  In its October 1993 decision upholding the constitutionality of the German law ratifying the Maastricht Treaty (as well as the laws amending the German Basic Law to permit the ratification), the German Constitutional Court declined to decide whether the Treaty violated the basic constitutional principle of federalism. That particular claim was deemed inadmissible. However, the Court ruled that the constitutional principle of democratic legitimacy requires that the Member States retain a certain minimum of sovereign legislative power: 
    As long as the peoples of the Member States remain the source of democratic legitimacy acting through the intermediary of the national parliament--as is the case at present--the principle of democracy places limits on the expansion of competences of the European Communities . . . . The States must have areas of their own competence that are sufficiently large, in which the people of each State can express and organize themselves within the framework of a process of defining their political will, legitimated and directed by that people in such a way as to give legal expression to that which unites them, at least relatively homogeneously, on the spiritual, social and political level. 
    It follows from this that the Member State legislature must reserve powers and competences of some substantial importance. 
German Constitutional Court Maastricht Decision, supra note 20, at 46-47. The Court concluded under the circumstances that"the grant of powers and competences to the European Union provided for by the Treaty on European Union still leaves Bundestag sufficient powers and competences of a substantial political weight." Id. at 76.
[FN29]. On the other hand, the dispersion of power within a federally- organized Member State may in some respects reduce that State's effectiveness as a governmental mechanism, at least insofar as the attainment of Community objectives is concerned. This may, paradoxically, give the Community institutions greater cause to doubt the efficacy of Member State action as compared to Community action in attaining those objectives and thus, in keeping with the principle of subsidiarity, cause them to take action themselves. 
  On the importance of the subsidiarity principle to a prospective federal Member State, such as Austria, see Rack, supra note 4.
[FN30]. See, e.g., European Council in Brussels, Declaration on the Entry into Force of the Treaty on European Union (Oct. 29, 1993), DOC/93/8.
[FN31]. For example, subsidiarity is sometimes assumed to favor the politics of "deregulation," in that the less Brussels regulates, the less regulation there is likely to be. See Henning Christophersen, Subsidiarity and Economic Monetary Union, in Subsidiarity: The Challenge of Change, supra note 6, at 65, 66. This assumes, however, that Member States will not use subsidiarity as a rationale for national intervention.
[FN32]. See Making Sense, supra note 21, at 36-39; A.E. Dick Howard, The Values of Federalism, 1 New Eur.L.Rev. 143, 156-60 (1993) (discussing negative experiences of federalism in the United States).
[FN33]. See supra note 22. The Madisonian risk is not as significant in the European Community as it was in America in the 1780s. The Member States are, for the most part, large polities. Moreover, they are mature polities, and those among them that contain cultural minorities at risk of oppression-- Belgium, Italy, Spain, and the UK, for example--have developed internal regional policies to cope with that risk.
[FN34]. The European Parliament, as described in Article 137 of the EEC Treaty, consists of "representatives of the peoples of the States brought together in the Community." In other words, it represents the people of Europe, rather than either the Community interest itself or the interests of the Member States as such. Except where the Treaty indicates otherwise, the Parliament's legislative role within the Community is basically a consultative one only. Since 1987, its legislative role has been enhanced, notably through introduction of a parliamentary cooperation procedure and a parliamentary co- decision procedure. See infra note 134 and accompanying text. 
  The term subsidiarity had figured into the Commission's 1975 Report on European Union. See Bull.Eur. Communities Comm'n Supp. 5/75, at 10-11. For discussion of its significance in that context, see Toth, supra note 5, at 1088-89; see also Cass, supra note 2, at 1112-16 (tracking the early development of subsidiarity in the Community).
[FN35]. Draft Treaty Establishing the European Union, art. 12(2), 1984 O.J.  (C 77) 33, 38. The Draft Treaty suggested that Union action would be appropriate for tasks "whose execution requires action by the Union because their dimension or effects extend beyond national frontiers." Id. 
  As early as 1982, the European Parliament had formally declared that "[t] he principle of subsidiarity [was] one of the essential principles of the union." Resolution on the European Parliament's Position Concerning the Reform of the Treaties and the Achievement of European Union, 1982 O.J. (C 238) 26.
[FN36]. Single European Act [SEA], I Treaties Establishing the European Communities 1005 (Office for Official Publications of the European Communities, 1987); see also Jean De Ruyt, L'Acte Unique Europeen 25-65 (1989); Don't Take Europa to Brussels, They Cry, The Economist, Nov. 8, 1986, at 55 (SEA Treaty confers no significant new powers on the Commission, with even majority voting provision easily subjected to minority blocking and veto).
[FN37]. "The Community shall take action relating to the environment to the extent to which the objectives [assigned to it] can be attained better at [the] Community level than at the level of the individual Member States." EC Treaty art. 130r(4) (as amended 1987).
[FN38]. Under qualified majority voting, the Member States have differing numbers of votes depending very crudely on their relative populations. Luxembourg has two votes; France, Germany, Italy, and the UK have ten apiece; the others have numbers in between. The current total votes in the Council under qualified majority voting is 76, and 54 affirmative votes are required for action. All of a state's votes are cast as a bloc.
[FN39]. See Report of the Committee for the Study of Economic and Monetary Union [hereinafter the Delors Committee Report] Bull.Eur. Communities Comm'n, Sept. 1989 at 8, which outlined the essentials of an economic and monetary union and expressly called for application of the principle of subsidiarity to legislation in that area.
[FN40]. TEU, art. A.
[FN41]. EC Treaty art. 3b (as amended 1992). The final paragraph of the new Article 3b reads: "Any action by the Community shall not go beyond what is necessary to achieve the objectives of this Treaty." Id. This paragraph expresses what is commonly known as the principle of proportionality. See infra notes 157-160 and accompanying text.
[FN42]. The TEU (amending EC Treaty art. 126) guarantees that the Community, while contributing to educational quality, will "fully respect[] the responsibility of the Member States for the content of teaching and the organization of education systems and their cultural and linguistic diversity." EC Treaty art. 126(1) (as amended 1992).
[FN43]. The TEU (amending EC Treaty art. 127) guarantees that the Community, while supporting and supplementing the Member States' vocational training policies, will "fully respect[] the responsibility of the Member States for the content and organization of vocational training." EC Treaty art. 127(1) (as amended 1992).
[FN44]. The TEU binds the Community to respect the Member States' national and regional diversity even while "bringing the common cultural heritage to the fore." EC Treaty art. 128(1) (as amended 1992).
[FN45]. The TEU (amending EC Treaty art. 129) emphasizes that the Community's legislative role in the field of health is confined to "encouraging cooperation between the Member States and, if necessary, lending support to their action." EC Treaty art. 129(1) (as amended 1992).
[FN46]. The TEU (amending EC Treaty art. 129a) similarly limits the Community to taking such consumer protection action as "supports and supplements the policy pursued by the Member States." EC Treaty art. 129a (1)(b) (as amended 1992).
[FN47]. The TEU (amending EC Treaty art. 130) simply calls on the Commission to "promote" coordination among the Member States in their industrial policies and otherwise to take specific measures "in support of action taken in the Member States" to foster industrial competitiveness. EC Treaty art. 130g (as amended 1992). The SEA, in adding EC Treaty Article 130g on research and technological development, had similarly confined the Community to "complementing the activities carried out in the Member States."
[FN48]. The TEU, art. K.3(2)(b), invites the Council, on the initiative of a Member State (or in some cases the Commission) to adopt joint action on asylum, border controls, immigration policy, control of drug trafficking and addiction, anti-terrorism activities, international crime prevention, and judicial cooperation in civil and criminal matters, but only "in so far as the objectives of the Union can be attained better by joint action than by the Member States acting individually on account of the scale or effects of the action envisaged." Id.
[FN49]. Article 1 of the Agreement on Social Policy, annexed to the Protocol on Social Policy (which is itself attached to the TEU), requires the Community and the States to "implement measures which take account of the diverse forms of national practices." More to the point, Article 2 of the Agreement describes the Community's role as "support[ing] and complement[ing] the activities of the Member States" in fields covered by the term "social policy" (worker health and safety, working conditions, worker consultation, equality of men and women in access to and conditions of employment, and expansion of the labor market). TEU, Protocol on Social Policy, Agreement on Social Policy, arts. 1, 2, Bull.Eur. Communities Comm'n Supp., 1992. 
  The 1989 Social Charter, whose program the Protocol and Agreement on Social Policy seek to implement, itself incorporates subsidiarity. According to paragraph 27 of the Charter: "It is more particularly the responsibility of the Member States, in accordance with national practices . . . to guarantee the fundamental social rights in this Charter and to implement the [necessary] social measures." European Community Charter of the Fundamental Social Rights of Workers, ¶  27 (Office for Official Publications of the European Community, 1989). The Preamble of the Charter specifically reaffirms the principle of subsidiarity: "[B]y virtue of the principle of subsidiarity, responsibility for the initiatives to be taken with regard to the implementation of these social rights lies with the Member States or their constituent parts and, within the limits of its powers, with the European Community." Id.
[FN50]. See supra notes 48-49.
[FN51]. See Making Sense, supra note 21. The authors of the report were understandably most dubious about the Community's involvement in social policy. "The Social Chapter of the Maastricht Treaty is . . . in direct contradiction with the subsidiarity principle that the same Treaty espouses." Id. at 114. See also Figuring Out Subsidiarity, The Economist, Nov. 27, 1993, at 58.
[FN52]. I date the existence of the Community from January 1, 1958, when the EEC Treaty came into effect. See Multilateral Treaties: Index and Current Status 215 (M.J. Bowman & D.J. Harris eds., 1984). In fact, the Treaty Establishing the European Coal and Steel Community (ECSC) came into effect in 1952. See id. at 168.
[FN53]. See Weiler, Transformation, supra note 20, at 2405.
[FN54]. See generally Jacques H.J. Bourgeois, Effects of International Agreements in European Community Law: Are the Dice Cast?, 82 Mich.L.Rev. 1250 (1984) (examining the influence of doctrine regarding relations between Community and Member State law on that regarding relations between international and Community law). For analysis of direct applicability and direct effect, see John H. Jackson, Status of Treaties in Domestic Legal Systems: A Policy Analysis, 86 Am.J. Int'l L. 310 (1992) (examining the direct applicability of international treaties in national legal systems). On the doctrine of supremacy, see Antonio La Pergola & Patrick Del Duca, Community Law, International Law and the Italian Constitution, 79 Am.J. Int'l L. 578 (1985) (analysis and comparison of the interpretations of the Court of justice of the European Communities and their application by the Italian Constitutional Court).
[FN55]. See, e.g., Lenaerts, supra note 10, at 208-13; Eric Stein, Lawyers, Judges, and the Making of a Transnational Constitution, 75 Am.J. Int'l L. 1, 9-10 (1981).
[FN56]. The Court of justice has in fact ruled that a Member State acts illegally when it incorporates directly applicable Community law in such a way as to conceal its Community origins and character. See T.C. Hartley, The Foundations of European Community Law 197-98 (2d ed. 1988) (citing Case 34/73, Fratelli Variola S.p.A. v. Amministrazione Italiana delle Finanze, 1973 E.C.R. 981, [1974 Transfer Binder] Common Mkt.Rep. (CCH) ¶  8226).
[FN57]. The Court justified all three doctrines in terms of their effet utile. Unless Community law were directly applicable, directly effective, and supreme, the Community might fail to accomplish its purposes effectively. See infra notes 59, 72.
[FN58]. See Robert O. Keohane & Stanley Hoffmann, Conclusions: Community Politics and Institutional Change. in The Dynamics of European Integration 276, 278-82 (William Wallace ed., 1990).
[FN59]. See Case 26/62, Van Gend en Loos v. Nederlandse Administratie der Belastingen, 1963 E.C.R. 1, 13, [1963] 2 C.M.L.R. 105, 130-31.
[FN60]. See Case 41/74, Van Duyn v. Home Office, 1974 E.C.R. 1337, 1342  [1975] 1 C.M.L.R. 1, 16.
[FN61]. See Case 8/81, Becker v. Finanzamt Munster-Innenstadt, 1982 E.C.R. 53, 65-66 [1982] 1 C.M.L.R. 499,512.
[FN62]. The Court, it should be made clear, does not actually pass on the validity of any particular Member State measure and certainly never invalidates a Member State measure as such. However, it may determine whether the type of remedy available in the Member States is adequate for Community law purposes.
[FN63]. See Case 9/70, Franz Grad v. Finanzamt Traunstein, 1970 E.C.R. 825, [1971] 1 C.M.L.R. 1 (upholding direct applicability of EC law regarding tariff); see also Case 41/74, Yvonne van Duyn v. Home Office, 1974 E.C.R. 1337 (directing member state to protect EC laws on freedom of movement for workers); Case 20/70, Transports Lesage & Cie v. Hauptzollamt Freibrug, 1970 E.C.R. 861 (directing member states to allow its nationals to invoke rights protected by EC turnover tax).
[FN64]. "A regulation shall have general application. It shall be binding in its entirety and directly applicable in all Member States." EC Treaty art. 189.
[FN65]. "Member States shall take all appropriate measures, whether general or particular, to ensure fulfillment of the obligations arising out of this Treaty . . . . They shall facilitate the achievement of the Community's tasks." Id. art. 5.
[FN66]. "A directive shall be binding, as to the result to be achieved, upon each Member State to which it is addressed, but shall leave to the national authorities the choice of form and methods." Id. art. 189; see also Case 9/70, Grad v. Finanzamt Traunstein, 1970 E.C.R. 825, 833, [1971 ] 1 C.M.L.R. 1, 22.
[FN67]. "A decision shall be binding in its entirety upon those to whom it is addressed." EC Treaty art. 189.
[FN68]. See Case 8/81, Becker v. Finanzamt Munster-Innenstadt, 1982 E.C.R. 53, 63, [1982] 1 C.M.L.R. 499, 512.
[FN69]. See Case 43/75, Defrenne v. Societe Anonyme Belge de Navigation Aerienne Sabena, 1976 E.C.R. 455, 465, 2 C.M.L.R. 98, 129 [1976]. The Court in Defrenne specifically noted the applicability of Article 119 to establishments or services, "whether private or public." Id. at ¶  40.
[FN70]. See Case C-106/89, Marleasing SA v. La Comercial Internacional de Alimentacion SA, 1990 E.C.R. I-4135, 4160, [1992] 1 C.M.L.R. 305 322.
[FN71]. See Case C-6, 9/90, Francovich v. Italy, 1991 E.C.R. -- (Nov. 19,1991), 2 C.M.L.R. 66, 113-14 (1993).
[FN72]. See Case 106/77, Amministrazione delle Finanze dello Stato v. Simmenthal S.p.A. (II), 1978 E.C.R. 629, 634, [1978] 3 C.M.L.R. 263, 284 (holding EC law invalidates contrary national law); see also Case 6/64, Costa v. Ente Nazionale Per L'Energia Elettrica (ENEL), 1964 E.C.R. 585, 593- 94, [1964] 1 C.M.L.R. 425, 436 (Treaty law cannot be overridden by national constitutional or statutory law).
[FN73]. See Case 87/75, Conceria Daniele Bresciani v. Amministrazione Italiana delle Finanze, 1976 E.C.R. 129,142, [1976] 2 C.M.L.R. 62, 79.
[FN74]. See Case 4/73, Nold v. Commission, 1974 E.C.R. 491, 502, [1974] 2 C.M.L.R. 338, 354-55.
[FN75]. See Case 11/70, Internationale Handelsgesellschaft v. Einfuhr-und Vorratsstelle fur Getreide und Futtermittel, 1970 E.C.R. 1125, 1131, [1972] 10 C.M.L.R. 255, 282.
[FN76]. See id.
[FN77]. See Case 314/85, Firma Foto-Frost v. Hauptzollamt Lubeck-Ost, 1987 E.C.R. 4225, 4231 [1988] 3 C.M.L.R. 57, 79.
[FN78]. See Case 213/89, Regina v. Secretary of State for Transport ex Parte Factortame Ltd., 1990 E.C.R. I-2433, 2475, [1990] 3 C.M.L.R. 1.
[FN79]. See Case 314/85, Firma Foto-Frost, 1987 E.C.R. 4225; see also  Case 106/77, Amministrazione delle Finanze dello Stato v. Simmenthal S.p.A. (II), 1978 E.C.R. 629, 639-40, [1978] 3 C.M.L.R. 263, 284.
[FN80]. See Case 213/89, Factortame [1990]; Case 222/86, UNECTEF v. Heylens, 1987 E.C.R. 4097, 4117, [1989] 1 C.M.L.R. 901, 913. See generally Koen Lenaerts, Some Thoughts About the Interaction Between Judges and Politicians, 1992 U.Chi. Legal F. 93, 99-104.
[FN81]. See generally Lenaerts, supra note 80, at 98-99 (citing, in particular, Case 26/62, Van Gend en Loos v. Nederlandse Administratie der Belastingen, 1963 E.C.R. 1, [1963] 2 C.M.L.R. 105)).
[FN82]. See Joseph Weiler, The Community System: The Dual Character of Supranationalism, 1 Y.B.Eur.L. 267, 286-88 (1982) ("The Court's reasoning that supremacy was enshrined in the Treaty was contested by the governments of Member States. . . . Acceptance of this view amounts in effect to a quiet revolution in the legal order of the Member States."). The challenges that Member State courts mounted to the Court's claims focused on very particular issues. Thus, for example, the German and Italian Constitutional Courts have not yet categorically abandoned the right to test Community measures by fundamental rights provisions of the national constitutions.
[FN83]. See EC Treaty art. 146.
[FN84]. The Council's use of its most wide-ranging powers (notably harmonization and implied powers) originally required a unanimous vote, rather than either a simple or qualified majority of votes. The Single European Act introduced the possibility of harmonization by qualifiedmajority vote under Article 100a. See EC Treaty art. 100a (as amended 1987).
[FN85]. In 1966, the then six Member State governments issued a statement known as the Luxembourg Accord, dealing with the situation in which a State believes that Community action about to be taken by majority vote would impair its vital interests. Though the Accord was somewhat ambiguous, it was commonly invoked until the 1980s as the basis for a single Member State "political" veto. On the Luxembourg Accord and its apparent demise, see Bermann et al., supra note 13, at 54-55.
[FN86]. See infra notes 123-128 and accompanying text.
[FN87]. In its seminal Van Gend en Loos judgment, Case 26/62, Van Gend en Loos v. Nederlandse Administratie der Belastingen, 1963 E.C.R. 1, 12, [1963] 2 C.M.L.R. 105, 129, the Court described the States as having ceded sovereignty "albeit in limited fields." Id.
[FN88]. See generally Auke Haagsma, The European Community's Environmental Policy: A Case-Study in Federalism, 12 Fordham Int'l L.J. 311, 354-56 (1989); Lenaerts, supra note 80, at 123-25; see also Dewost, supra note 7, at 2.
[FN89]. Unlike the United States Supreme Court, however, the Court of Justice does not normally rule directly on the validity of Member State laws. However, it may and often does clearly indicate as a matter of law that State measures of a certain kind or description run afoul of the EC Treaty. See supra note 62.
[FN90]. The 1986 Single European Act (SEA) was later to relax the procedural rules for harmonization, by introducing qualified majority voting in the Council and permitting the use of regulations as well as directives. See infra notes 123-128 and accompanying text. Specifically, the SEA added Article 100a to the EC Treaty: "The Council shall, acting by a qualified majority . . . adopt the measures for the approximation of the provisions laid down by law, regulation or administrative action in Member States which have as their object the establishment and functioning of the internal market." EC Treaty art. 100a (as amended 1987). The introduction of qualified majority voting paved the way for easier passage of legislation because it allowed certain combinations of States to legislate over the others' objections and encouraged the Commission to formulate legislative proposals that fell short of universal acceptance.
[FN91]. See, e.g., Eurononsense, The Economist, Dec. 26, 1992, at 70  (descriptions of several intrastate regulations that suppress interstate commerce); see also David T. Keeling, The Free Movement of Goods in EEC Law: Basic Principles and Recent Developments in the Case Law of the Court of Justice of the European Communities, 26 Int'l Law. 467, 469, 471, 475 (1992); see generally Eric Stein et al., European Trade, 1992: Fortress or Partnership?, 83 Am. Soc'y Int'l L.Proc. 332, 333 (1989).
[FN92]. See Pollution Directive Annulled, The Times (London), Aug. 21, 1991, at 31 (transcript of Case 300/89, Commission v. Council 1991 E.C.R. I-2867, 3 C.M.L.R. 359 (1993)); see, e.g., Council Directive 92/42, 1992 O.J. (L 167) 17 (on efficiency requirements for new hot-water boilers fired with liquid or gaseous fuels); Council Directive 93/15, 1993 O.J. (L 121) 20 (on the harmonization of the provisions relating to the placing on the market and supervision of explosives for civil uses).
[FN93]. An analogous observation could be, and has been, made about Congress' exercise of prescriptive jurisdiction under the Commerce Clause.
[FN94]. Lenaerts, supra note 10, at 220. As another commentator has noted: 
    There is no residue of powers reserved to Member States. . . . [Moreover], since Community legislation always prevails over national law, Community legislation, once adopted, can be amended only by the Community. So every piece of Community legislation creates pro tanto an area of exclusive Community legislative power. This is [especially] important . . . because the treaties give the Community such wide (non-exclusive) legislative powers. 
John Temple Lang, The Development of European Community Constitutional Law,  25 Int'l Law. 455, 460 (1991).
[FN95]. Council Directive of July 25, 1985 on the Approximation of the Laws, Regulations and Administrative Provisions of the Member States Concerning Liability for Defective Products, Council Directive 85/374, 1985 O.J. (L 210) 29.
[FN96]. EC Treaty art. 100.
[FN97]. For a cogent description of this process of expansion of Community legislative power, see Weiler, supra note 20, at 2438-41. Weiler designates as "absorption" the process by which "the Community legislative authorities, in exercising substantive legislative powers bestowed on the Community, impinge on areas of Member State jurisdiction outside the Community's explicit competences." Id. at 2438; see also Everling, supra note 2, at 1066-69.
[FN98]. I am using the term preemption here narrowly to denote a decision by federal authorities to "occupy" a field to the exclusion of the states.
[FN99]. The Grundgesetz went so far as to distinguish between powers that were "permanently" concurrent and others that were concurrent only until the federal government took action of some kind, at which time the matter passed into that government's exclusive domain. See Grundgesetz [Constitution] art. 72 (Germany).
[FN100]. "[T]he activities of the Community shall include . . . the establishment of a common customs tariff and of a common commercial policy towards third countries." EC Treaty art. 3(b).
[FN101]. See Case 38/75, Nederlandse Spoorwegen v. Inspecteur der Invoerrechten en Accijnzen, 1975 E.C.R. 1439, 1449.
[FN102]. See Weiler, Transformation, supra note 20, at 2416-17 (using the term "exclusive" to denote competences reserved to the Community ab initio).
[FN103]. See Case 29/87, Dansk Denkavit v. Tuchtgerecht, Danish Ministry of Agriculture, 1988 E.C.R. 2965, 2988, [1990] 1 C.M.L.R. 203, 214; Case 255/86, Commission v. Belgium, 1988 E.C.R. 693, 708 [1989] 3 C.M.L.R. 91, 101; Case 130/85, Re Wulro BV v. Tuchtgerecht Van de Stichting Scharreleiren- Controle, 1986 E.C.R. 2035, 2044, [1988] 1 C.M.L.R. 496, 503; see also G. Federico Mancini, The Making of a Constitution for Europe, 26 Common Mkt.L.Rev. 595, 603-04 (1989).
[FN104]. See Weiler, Transformation, supra note 20, at 2417. Weiler confines use of the term "preemption" to matters not reserved to the Community ab initio.
[FN105]. The one other area in which the Court addressed preemption in constitutional terms is competition policy. Here the Court concluded that while the States had to refrain from regulating business in terms of its anticompetitive effects on interstate Community trade, they could continue to regulate purely intrastate trade. See Case 14/68, Wilhelm v. Bundeskartellamt, 1969 E.C.R. 1, 9-10, [1969] 1 C.M.L.R. 100, 118-20.
[FN106]. See infra notes 358-361 and accompanying text.
[FN107]. See generally Eugene Cross, Pre-Emption of Member State Law in the European Economic Community: A Framework for Analysis, 30 Common Mkt.L.Rev. 447 (1992); M. Waelbroeck, The Emergent Doctrine of Community Pre-Emption: Consent and Re-Delegation, in 2 Courts and Free Markets 548 (Terence Sandalow & Eric Stein eds., 1982).
[FN108]. See, e.g., Case 111/76, Officier van Justitie v. Beert van den Hazel, 1977 E.C.R. 901, 909, [1980] 3 C.M.L.R. 12, 23; Case 148/78, Pubblico Ministero v. Ratti, 1979 E.C.R. 1629, 1636-37, [1980] 1 C.M.L.R. 96, 110-11.
[FN109]. See generally Renaud Dehousse & Joseph H.H. Weiler, The Legal Dimension, in The Dynamics of European Integration, supra note 58, at 242, 255; Lenaerts, supra note 10, at 224-30.
[FN110]. See, e.g., Case 28/84, Commission v. Germany, 1985 E.C.R. 3097, 3106-07, [1985-86 Transfer Binder] Common Mkt.Rep. (CCH) ¶  14,251 (1985); Case 120/78, Rewe-Zentrale AG v. Bundesmonopolverwaltung fur Branntwein (Cassis de Dijon), 1979 E.C.R. 649, 656-58, [1979] 3 C.M.L.R. 494.
[FN111]. See, e.g., Case 53/86, Officer van Justitie v. L. Romkes, 1987 E.C.R. 2691, 2696, 2702, [1988] 3 C.M.L.R. 126 (regarding fishing regulations); Case 4/75, Rewe Zentralfinanz GmbH v. Landwirtschaftskammer, 1975 E.C.R. 843, 847, [1977] 1 C.M.L.R. 599 (regarding produce sanitation measures).
[FN112]. See EC Treaty art. 130t (as amended 1987) ("The protective measures adopted in common pursuant to Article 130S [on the environment] shall not prevent any Member State from maintaining or introducing more stringent protective measures compatible with this Treaty.").
[FN113]. See EC Treaty art. 118a(3) (as amended 1987) ("The provisions adopted pursuant to this Article shall not prevent any Member State from maintaining or introducing more stringent measures for the protection of working conditions compatible with this Treaty.").
[FN114]. See supra note 41 and accompanying text.
[FN115]. A presumption of non-preemption is actually more closely akin to the principle of proportionality than the principle of subsidiarity, see infra notes 157-161 and accompanying text, but it is certainly consistent with both.
[FN116]. EC Treaty article 235 states: 
    If action by the Community should prove necessary to attain, in the course of the operation of the common market, one of the objectives of the Community and this Treaty has not provided the necessary powers, the Council shall, acting unanimously on a proposal from the Commission and after consulting the European Parliament, take the appropriate measures. 
EC Treaty art. 235.
[FN117]. See generally Haagsma, supra note 88, at 327.
[FN118]. See, e.g., Case 8/55, Federation Charbonniere de Belgique v. High Authority of the European Coal and Steel Community (Fedechar), 1954-1956 E.C.R. 245, 259 (finding that the High Commission had the authority necessary to establish new pricing schedules for Belgian coal).
[FN119]. See supra notes 56-81 and accompanying text.
[FN120]. Joseph Weiler's use of the term "transformation" is particularly apt in this context. See Weiler, Transformation, supra note 20, at 2405-07.
[FN121]. See supra notes 82-85 and accompanying text.
[FN122]. See supra notes 87-118 and accompanying text.
[FN123]. See supra note 85 and accompanying text.
[FN124]. See supra note 38 and accompanying text.
[FN125]. See generally Metcalfe, supra note 2, at 8-10.
[FN126]. The SEA, for example, left unchanged the rule of unanimity for harmonization of indirect taxation.
[FN127]. See supra note 84 and accompanying text.
[FN128]. See EC Treaty art. 100a(4) (as amended 1987). The provision reads: 
    If, after the adoption of a harmonization measure by the Council acting by a qualified majority, a Member State deems it necessary to apply national provisions on grounds of major needs . . . it shall notify the Commission of these provisions. The Commission shall confirm the provisions involved after having verified that they are not a means of arbitrary discrimination or a disguised restriction on trade between Member States. 
Id.
[FN129]. See supra notes 37, 112, 113.
[FN130]. See supra note 49.
[FN131]. See supra note 39.
[FN132]. On the expansion of Community competences, see Renaud Dehousse, Integration v. Regulation? On the Dynamics of Regulation in the European Community, 30 J. Common Mkt.Stud. 383, 384-86 (1992).
[FN133]. The Maastricht Treaty, for example, brings environmental and consumer protection, public health, education and social policy under the regime of qualified majority voting. See EC Treaty arts. 118a(2), 126, 129, 129a, 130s (as amended 1992); Agreement on Social Policy, supra note 49.
[FN134]. Parliamentary cooperation, first introduced into the Community under the SEA, gives Parliament the right to propose amendments to legislation provisionally adopted by the Council (in the form of a "common position"). See supra note 34 and accompanying text. It is recodified under the TEU as EC Treaty art. 189c. 
  EC Treaty art. 189b, added by the TEU, provides for a further legislative process called parliamentary co-decision. Parliamentary co-decision is a new and complex legislative procedure whose essential purpose is to give Parliament a kind of legislative veto power. An increase in the European Parliament's legislative powers was among the most prominent agenda items of the Rome intergovernmental conference on political union, just as it had been for the 1985 Luxembourg intergovernmental conference that produced the Single European Act.
[FN135]. See Roland Gribben, Walters Accepts Some Blame for "Mild" Recession, The Daily Telegraph (London), Sept. 28, 1990, at 23; see also Enrique Tessieri, Industry Pride Sinks to an All-Time Low, Fin. Times, Dec. 18, 1989, at 16.
[FN136]. The TEU art. F(3) actually provides: "The Union shall provide itself with the means necessary to attain its objectives and carry through its policies." The European Council, meeting at Edinburgh, stated that the Community's use of Article 235 powers was itself, however, also subject to the principle of subsidiarity. See Edinburgh Conclusions, supra note 11, at 4.
[FN137]. Virtually all "official" definitions of subsidiarity stress that it applies only in areas of concurrent Member State and Community competence. See supra notes 9, 35, 41 and accompanying text.
[FN138]. TEU art. G(5).
[FN139]. The Tenth Amendment to the U.S. Constitution reads: "The powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people." U.S. Const. amend. X.
[FN140]. These would include various management, regulatory and advisory committees attached to the Council, as well as the Economic and Social Committee.
[FN141]. See generally The Principle of Subsidiarity: Communication of the Commission to the Council and the European Parliament, SEC (92) 1990 final, at 13, ¶  IV (Oct. 27, 1992).
[FN142]. The Court of justice of the European Communities is the Community's principal judicial institution. See supra note 13. The only other Community court is a Court of First Instance (CFI), created in 1988 to exercise judicial power over a limited category of cases in first instance, chiefly over staff and competition law cases. The CFI's jurisdiction was extended by the Council in June 1993 to cover all other direct actions (except antidumping cases) brought by natural or legal persons. See Extending the Jurisdiction of the Court of First Instance, 18 Eur.L.Rev. 270 (1993). It still lacks jurisdiction over actions brought by Member States or by the EC institutions, and it cannot entertain preliminary references.
[FN143]. See Case 314/85, Firma Foto-Frost v. Hauptzollamt Lubeck-Ost, 1987 E.C.R. 4199, 4220, [1988] 3 C.M.L.R. 57, 71.
[FN144]. See supra notes 25-29 and accompanying text.
[FN145]. The European Council (as contrasted with the Council of Ministers of the Community) consists of the heads of state or of government of the Member States when meeting as an intergovernmental political grouping rather than as the Community's chief legislative organ. Its meetings, held at least twice a year, are commonly characterized as "summits." On the European Council generally, see Bermann et al., supra note 13, at 12-13, 55-57.
[FN146]. Two months earlier, the European Council had resolved at its Birmingham Summit that "[a]ction at the Community level should happen only when proper and necessary," and that recognition of a principle of subsidiarity "is essential if the Community is to develop with the support of its citizens." European Council in Birmingham, Conclusions of the Presidency, Oct. 16, 1992, Europe: Agence Internationale d'Information pour la Presse, Oct. 18, 1992, at 3. The European Council announced at Birmingham its intention to issue guidelines at the Edinburgh Summit on the practice of subsidiarity. See id.
[FN147]. Among the European Council's most pressing tasks at Edinburgh was agreeing upon modifications to the Maastricht Treaty or its protocols that would cause the Danish electorate to support ratification of the Treaty in a second referendum following its rejection of the Treaty in a first referendum.
[FN148]. See Edinburgh Conclusions, supra note 11, at 3.
[FN149]. See id. at 4. The absence of direct effect means that individual litigants do not have the right to invoke the principle of subsidiarity in national court to avoid the application of an otherwise relevant Community law measure on the ground that it violates that principle. See infra notes 238-241 and accompanying text.
[FN150]. See Edinburgh Conclusions, supra note 11, at 4. A direct challenge to a Community measure may be brought in the Court of Justice under EC Treaty Article 173. Article 173 contemplates legal challenges to binding acts of the institutions and confers standing for this purpose on the Member States and the institutions, as well as on private parties seeking to challenge decisions addressed to them or otherwise of direct and individual concern to them. Such actions must in principle be brought within two months of publication of the measure challenged.
[FN151]. Danish voters voted to reject the Maastricht treaty by a vote of 50.7% to 49.3% in June 1992. See Craig R. Whitney, With Denmark, European Ministers Play for Time, N.Y. Times, June 5, 1992, at A9.
[FN152]. French approval of the Treaty in September 1992 was achieved with a slim 51% majority. See Alan Riding, French Approve Unity Treaty, but Slim Margin Leaves Doubts, N.Y. Times, Sept. 21, 1992, at Al.
[FN153]. See The Road Ahead for Maastricht, The Economist, July 31, 1993, at 42; see also The Maastricht Mire, The Economist, Mar. 13, 1993, at 20; Vote on Maastricht, The Economist, Oct. 31, 1992, at 16.
[FN154]. A German poll in late September 1992 reported that "only one voter in three would support the Maastricht treaty, and almost three-quarters object to giving up the rock-hard deutschmark in favor of a new and untested Euro- currency." Andrew Phillips, Europe in Crisis, Maclean's, Oct. 5, 1992, at 34. Constitutional challenges brought against the Maastricht Treaty were rejected by the German Constitutional Court on October 12, 1993. See German Constitutional Court Maastricht Decision, supra note 20; see also Last Harrumph for Maastricht, The Economist, Oct. 16, 1993, at 52.
[FN155]. Edinburgh Conclusions, supra note 11, at 6.
[FN156]. Id. at 1.
[FN157]. See, e.g., Case 11/70, Internationale Handelsgesellschaft mbH v. Einfuhr-und Vorratstelle fur Getreide under Futtermittel, 1970 E.C.R. 1125, 1130, 1972 C.M.L.R. 255.
[FN158]. Article 3b, which the Maastricht Treaty adds to the EC Treaty, recognizes in its final paragraph the principle of proportionality: "Any action by the Community shall not go beyond what is necessary to achieve the objectives of this Treaty." EC Treaty art. 3b (as amended 1992). 
  The Maastricht Treaty and the European Council alike thus treat subsidiarity and proportionality as separate though related concepts. More recently, the Commission suggested that subsidiarity is the broader concept, consisting of two branches, one being the showing of a "need-for-action" and the other being the requirement of proportionality proper. See infra note 200.
[FN159]. "Any burdens, whether financial or administrative, falling upon the Community, national governments, local authorities, economic operators and citizens, should be minimized and should be proportionate to the objective to be achieved." Edinburgh Conclusions, supra note 20, at 8. 
  The term proportionality also figures in United States constitutional and administrative law. The principle, according to Sunstein, requires that "[s]tatutes should be construed so that the aggregate social benefits are proportionate to the aggregate social costs." Sunstein, supra note 22, at 181.
[FN160]. See infra notes 227-236 and accompanying text.
[FN161]. See Edinburgh Conclusions, supra note 11, at 8.
[FN162]. Id. at 7.
[FN163]. See id. at 2.
[FN164]. Id. at 7.
[FN165]. Id.
[FN166]. The European Council also reiterated the principle of subsidiarity by urging that the Community "only take action involving harmonization of national legislation, norms or standards where this is necessary to achieve the objectives of the Treaty." Id. at 7.
[FN167]. Id.
[FN168]. Id.
[FN169]. See infra notes 206-236 and accompanying text.
[FN170]. Edinburgh Conclusions, supra note 11, at 2. On the Commission's claim that subsidiarity has always been part of the Community treaty structure, see Gretschmann, supra note 27, at 45, 53-57; Daniel G. Partan, Subsidiarity in EC Environmental Regulation, paper delivered at Symposium on Subsidiarity and Harmonization: Defining European Federalism, supra note 4 (on file with the Columbia Law Review).
[FN171]. See supra notes 87-118 and accompanying text.
[FN172]. EC Treaty art. 3(h).
[FN173]. Article 189 of the EC Treaty reads: "A directive shall be binding, as to the result to be achieved, upon each Member State to which it is addressed, but shall leave to the national authorities the choice of form and methods." "Regulations" by contrast are defined in Article 189 as "binding in [their] entirety and directly applicable in all Member States." EC Treaty art. 189.
[FN174]. Id. However, EC Treaty Article 100a, added by the 1986 Single European Act, deliberately invited harmonization through means other than directives, notably through directly applicable regulations. It authorized the use of "measures," not merely "directives," as under the original harmonization provision, Article 100. See EC Treaty art. 100 (as in effect in 1985).
[FN175]. For an example of Community legislation employing the technique of mutual recognition of national standards, see Council Directive 75/363 In Respect of Activities of Doctors, 1975 O.J. (L 167) 14.
[FN176]. Council Resolution of May 7, 1985 on a New Approach to Technical Harmonization and Standards, 1985 O.J. (C 136) 1.
[FN177]. The idea is that once the Commission certifies a national standard as meeting a directive's minimum standards, all other Member States would be required to treat goods manufactured under those standards as in conformity with the directive. See, for example, Council Directive 88/378 on the Safety of Toys, 1988 O.J. (L 187) 1.
[FN178]. For an example of such permissive language, see Article 5 of Council Directive 75/129 on the Approximation of the Laws of the Member States Relating to Collective Redundancies, 1975 O.J. (L 48) 29 ("This Directive shall not affect the right of Member States to apply or to introduce laws, regulations or administrative provisions which are more favorable to workers."). For further examples, see Articles 9, 10, 13, and 15 of Council Directive 85/374 Concerning Liability for Defective Products, 1985 O.J. (L 210) 29.
[FN179]. Non-preemption does not, of course, leave Member States entirely free in their protective efforts. Even if not preempted as such, Member State legislation may not contravene any Community law principles, such as free movement or non-discrimination based on nationality.
[FN180]. See supra notes 156-159 and accompanying text.
[FN181]. At the Edinburgh Summit, the Council urged that: 
    The Community should legislate only to the extent necessary. Other things being equal, directives should be preferred to regulations and framework directives to detailed measures. Non-binding measures such as recommendations should be preferred where appropriate. Consideration should also be given where appropriate to the use of voluntary codes of conduct. 
Edinburgh Conclusions, supra note 11, at 9.
[FN182]. Reinforcing the "new approach to harmonization," the Council insisted that: 
    Community measures should leave as much scope for national decision as possible, consistent with securing the aim of the measure and observing the requirements of the Treaty. While respecting Community law, care should be taken to respect well established national arrangements and the organization and working of Member States' legal systems. Where appropriate and subject to the need for proper enforcement, Community measures should provide Member States with alternative ways to achieve the objectives of the measures. 
Id. at 8.
[FN183]. With regard to express legislative non-preemption, the Council announced that: 
    Where it is necessary to set standards at Community level, consideration should be given to setting minimum standards, with freedom for Member States to set higher national standards, not only in the areas where the treaty so requires (118a, 130t) but also in other areas where this would not conflict with the objectives of the proposed measure or with the Treaty. 
Id.
[FN184]. "Where appropriate under the Treaty, and provided this is sufficient to achieve its objectives, preference in choosing the type of Community action should be given to encouraging cooperation between Member States, [to] coordinating national action or to complementing, supplementing or supporting such action." Id. at 9. 
  The Council also urged, by way of proportionality, that Community legislation target particular States and omit others, where appropriate: "Where difficulties are localised and only certain Member States are affected, any necessary Community action should not be extended to other Member States unless this is necessary to achieve an objective of the Treaty." Id.
[FN185]. See David Buchan, Biotech Groups Find Bright New World Slow to Dawn--Europe's Patent Legislation and Regulations Have Caused Frustration in the Sector, Fin. Times, Apr. 27, 1992, at 2; see also Charles Batchelor, Owners Driven Up the Wall, Fin. Times, Dec. 15, 1992, at 10; Roland Gribben, CBI Calls for Speed in Paper Mountain War red tape Government Urged to Act on De- Regulation, The Daily Telegraph (London), June 7, 1993, at 29.
[FN186]. Article 3b of the EC Treaty allows the Community to act "only if and in so far as the objectives of the proposed action cannot be sufficiently achieved by the Member States." EC Treaty art. 3b (emphasis added).
[FN187]. See generally Alistair Alcock, Subsidiarity and Adverse Possession, 142 New L.J. 1386 (1992). Following the 1992 European Council meeting at Edinburgh, France and the United Kingdom drew up a list of specific Community legislation in force--mostly on environmental protection, consumer protection and social affairs--that they believed needed to be repealed or amended in light of the subsidiarity principle. These included, for example, directives on the safety of drinking and bathing water, driving speed limits, blood alcohol tests for drunken driving, pharmaceutical pricing, indirect taxation of securities, and the protection of wild birds. See Brian Love, Britain and France Team Up to Seek Repeal of EC Laws, Reuters News Service--Western Europe, June 29, 1993, available in LEXIS, Reuters Textline. 
  On the Commission's November 1993 report to the European Council proposing the repeal of certain legislation in the interest of subsidiarity, see infra notes 199-205.
[FN188]. See infra notes 192-198 and accompanying text.
[FN189]. The Edinburgh European Council concluded that subsidiarity "allows Community action to be expanded where circumstances so require, and conversely, to be restricted or discontinued where it is no longer justified." Edinburgh Conclusions, supra note 11, at 4.
[FN190]. See Joseph F. Zimmerman, Federal Preemption: The Silent Revolution 160 (1991) ("The solution [to the problem of shifting the burden of reviewing and adjusting statutes] is the incorporation of a 'sunset' provision in each preemptive statute."). An advantage of such a mechanism is that it addresses the problem of legislative "entrenchment." Particularly in a system of super- majority voting, it may be difficult to amass the political support needed to pass new legislation that "positively" repeals existing legislation. Automatic expiry of legislation would place the burden of collecting super-majority support on those who would have legislation continue in force beyond its term.
[FN191]. Alcock claims that the Commission will find it difficult to maintain enforcement actions against Member States under Article 169 of the EC Treaty for their failure to implement Community rules that, under the principle of subsidiarity, should never have been adopted. See Alcock, supra note 187, at 1386.
[FN192]. See Edinburgh Conclusions, supra note 11, at 1.
[FN193]. See id. One legislative project that France and the United Kingdom have jointly urged the Commission to abandon on subsidiarity grounds is a directive establishing Community-wide hygiene standards for zoos. See Love, supra note 187.
[FN194]. The proposals withdrawn concerned: 1) compulsory labeling of the nutritional value of foodstuffs, 2) radio frequencies for land-based telecommunications with aircraft, and 3) radio frequencies for remote- processing in road transport. See Edinburgh Conclusions, supra note 11, at 2.
[FN195]. Revisions will be made to proposals on 1) public takeover bids, 2) a common definition of a Community shipowner, 3) comparative advertising, 4) shoe labeling, 5) liability of suppliers of services, and 6) protection of persons regarding data processed digitally. In each case, the Commission plans to further reduce the proposal to general principles and to allow the Member States to provide greater detail. See id. at 8.
[FN196]. These proposals dealt with a wide range of matters, including animal conditions in zoos, indirect taxation of securities transactions and capital accumulation, value added taxation of ships' supplies, the temporary importation of motor vehicles, and classification of documents of Community institutions. See id.
[FN197]. Among initiatives dropped were those relating: to 1) harmonization of vehicle number plates, 2) the regulation of gambling, and 3) harmonization of technical standards for diet foods, second-hand machinery, and theme park equipment. See id.
[FN198]. See Commission Withdraws "Superfluous" Proposals, Reuters News Service--Western Europe, July 29, 1993, available in LEXIS, Reuters Textline. At the European Council's June 1993 summit in Copenhagen (its first summit meeting following the Edinburgh Summit of December 1992), the heads of state and government "noted with satisfaction that the Commission is now submitting proposals only when it considers that they fulfil the subsidiarity criteria, and welcomed in general the substantial reduction in the volume of Community legislation foreseen in the Commission's legislative programme for 1993 compared to earlier years." European Council in Copenhagen, Conclusions of the Presidency, June 21-22, 1993, available in LEXIS, Reuters Textline, European Commission Press Releases, June 22, 1993 ¶  15. At Copenhagen, the European Council concluded that the Commission and the Council alike "are now applying the principles, guidelines, and procedures on subsidiarity decided at Edinburgh as an integral part of the decision making procedure" and urged the European Parliament to do likewise. Id.
[FN199]. Commission of the European Communities, Report to the European Council on the Adaptation of Community Legislation to the Subsidiarity Principle, COM(93)545 final (Nov. 24, 1993) [hereinafter Adaptation Report]. The European Council commented favorably on the report and urged early Commission action pursuant to it. European Council in Brussels, Conclusions of the Presidency, Dec. 10-11, 1993, at 22-23. 
  The Council, Commission, and Parliament had previously agreed that the Commission should prepare an annual report for the Parliament and the Council on compliance with the principle of subsidiarity, and that the report should occasion a public debate in the Parliament, with the participation of the other two institutions. See Interinstitutional Agreement on Procedures for Implementing the Principle of Subsidiarity, Doc. 9510/93 (Luxembourg, Oct. 25, 1993) (Annex) [hereinafter Interinstitutional Agreement]. See infra notes 206, 213, 217.
[FN200]. In fact, the Report restates somewhat the relationship between the subsidiarity and proportionality principles set out by the European Council at Edinburgh. See supra notes 155-169 and accompanying text. According to the Commission, subsidiarity is the larger concept, having two distinct branches. One branch--the one by now more closely identified with subsidiarity--is "the need-for-action" test; the other is "proportionality." Adaptation Report, supra note 199, at 5. Under this analysis, proportionality is merely a species of subsidiarity.
[FN201]. See Adaptation Report, supra note 199, at 6. The goal of simplification is to be advanced through wider use of certain legislative techniques--notably the new approach to harmonization and the mutual recognition of certificates--described above. See id. at 13-14; supra notes 174-177 and accompanying text.
[FN202]. Adaptation Report, supra note 199, at 7.
[FN203]. Notably, the Community customs code is slated to be recast, as are directives and regulations on rights of residence of Community nationals, pharmaceutical products, competition policy, and trade mechanisms for agricultural products (e.g., production licenses, refunds, levies, guarantees). Id. at 10-12.
[FN204]. The Commission is exploring simplification in many important fields: technical standards (particularly in relation to foodstuffsand machinery), professional qualifications, the environment, animal welfare, and social policy (i.e., workers' rights). Areas in which the Commission is also exploring possibilities for simplification are indirect taxation, company law, agricultural markets, transport, fisheries, energy, and consumer protection. See id. at 12-22.
[FN205]. According to the Commission, the recasting and simplification of legislation will inevitably entail the repeal in whole or in part of existing legislation. See id. at 23. However, the Commission has identified areas in which legislation might be repealed outright because it no longer appears justifiable in terms of subsidiarity. See id. at 23-24.
[FN206]. Edinburgh Conclusions, supra note 11, at 10. Since the Edinburgh Summit, Commision proposals for legislation have been required to be accompanied by an explanation of why measures at the EC level are necessary. See Upsizing: The Difficulty of Growing Bigger Gracefully, The Economist, July 3, 1993, at 18-19. 
  The Community institutions formally agreed at Luxembourg in October 1993 that "[i]n exercising its right of initiative, the Commission shall take into account the principle of subsidiarity and show that it has been observed" and that "the explanatory memorandum for any Commission proposal shall include a justification of the proposal under the principle of subsidiarity." Interinstitutional Agreement, supra note 199.
[FN207]. President Delors has instructed civil servants of the Community not to propose measures that would be incompatible with the principle of subsidiarity. See Dictionary Time, The Economist, Dec. 9, 1989, at 52. 
  Following the Edinburgh Summit, the Assembly of Regions of Europe drew up a detailed "questionnaire" on subsidiarity for any body proposing Community action to complete and to attach to any such proposal, accompanied by an explanatory memorandum. The questionnaire covers the following issues: 
    1. The basis of competence in the Treaty on European Union: (a) The planned measure is based on which article? (b) Does the article contain conditions limiting recourse to Community competence? 
    2. The objectives sought by the Treaty: (a) What concrete objectives are sought by the planned action? (b) What reasons justify the need to take action? (c) Is the action related to any previous Community action? 
    3. The need for the Community action in question: (a) Which Member States are concerned by the problem? Does the problem appear the same way everywhere? (b) Which Member States have dealt with this problem to date? How did the states in question solve the problem? (c) Are there alternative solutions at lower echelons at Community level? If yes, what are they? (d) Why can't the objectives in question be attained at Member State level? (e) What would be the disadvantages and costs if the Community failed to intervene? (f) What arguments can be used to prove that EC goals would be more easily attained by the measure in question than by measures at Member State level? 
    4. Implementing Community action: (a) Would coordination between Member States or Community support for national measures be enough to attain the objectives? If no, why not? (b) Has the Community already made a recommendation that has not been followed by the Member States? (c) Is mutual recognition of different regulations possible? If no, why not? (d) Is complete harmonisation necessary or is it enough to enact minimum provisions? (e) Would it be sufficient to adopt a regulatory framework? If no, why not? (f) Is a uniform and directly applicable regulation (order) necessary or would the adoption of a directive be sufficient? (g) Would a regulation of limited duration suffice? 
    5. Extending Community actions: (a) Is the adoption of implementing regulations necessary? If necessary, at what level will they be adopted? (b) If implementation of Community action is limited to Community level, on an exceptional basis, why is implementation at Member State or regional level insufficient? (c) If verification of implementation is incumbent upon the Community, why can this responsibility not be carried out by the Member States? (d) Who controls the attainment of the objectives of Community actions and on what criteria? 
EC: Subsidiarity--Possible Reassignment of Powers to States and Regions, available in LEXIS, Reuters Textline, Agence Europe, Mar. 3, 1993.
[FN208]. See Adaptation Report, supra note 199.
[FN209]. Id. at 2.
[FN210]. Id. at 3.
[FN211]. See id. at 3-4.
[FN212]. See id. at 4. The Commission specifically undertook in its November 1993 Adaptation Report to notify the Council and Parliament, and through the Official Journal all interested parties, of its reasons for not pursuing proposals initially included in its legislative program for a given year. See id.
[FN213]. Edinburgh Conclusions, supra note 11, at 11. The last quoted sentence is meant to ensure that the Council considers subsidiarity as an integral part of its legislative inquiry and legislative judgment. The European Council underscored the point by urging the Council of Ministers not to create "a system of preliminary or parallel decision-making" on the subsidiarity issue. Id. 
  The Interinstitutional Agreement signed at Luxembourg in October 1993 requires the Council, in exercising its legislative powers under the EC Treaty, to demonstrate its observance of the principle of subsidiarity. More specifically, it requires the Council to justify in terms of subsidiarity any amendment that it makes to a Commission proposal if the amendment "entails more extensive or intensive intervention by the Community." See Interinstitutional Agreement, supra note 199. 
  The October 1993 ruling of the German Constitutional Court upholding the constitutionality of Germany's ratification of the Maastricht Treaty placed considerable emphasis on subsidiarity as a check on the Community's exercise of powers. It also underscored the Council's special obligation in this regard: 
    If the Community legislator wants to exercise a legislative competence attributed to it, it must first satisfy itself--and clearly establish in conformity with Article 190 of the EEC Treaty [requiring a statement of reasons]--that the objectives of the action envisaged cannot be adequately accomplished at the national level through action of the Member States. 
German Constitutional Court Maastricht Decision, supra note 20, at 82. According to the Court, "the extent to which the principle of subsidiarity will prevent the erosion of the competence of the Member States . . . depends . . . above all on the practice of the Council, which is the Community's veritable legislature." Id. at 83.
[FN214]. For an admonition by the German Constitutional Court to the German government to use its influence in the Council in favor of subsidiarity, and to the German Parliament to pressure the government to do so, see German Constitutional Court Maastricht Decision, supra note 20, at 83.
[FN215]. See Edinburgh Conclusions, supra note 11, at 12.
[FN216]. See supra note 134 and accompanying text.
[FN217]. In November 1992, the major parties in the European Parliament adopted a joint resolution to the effect that a measure's respect for subsidiarity should be determined through consultation among the political organs of the Community and not through judicial review in the Court of Justice. See Parliament Wants a Say in Checking Up on Subsidiarity, European Report No. 1814 (Nov. 21, 1992). See generally Panayotis Roumeliotis, The Subsidiarity Principle: The View of the European Parliament, in Subsidiarity: The Challenge of Change, supra note 6, at 31. 
  In the Interinstitutional Agreement signed at Luxembourg in October 1993, see supra note 199, the institutions required Parliament to demonstrate its observance of the principle of subsidiarity and, more particularly, to justify in terms of that principle any amendment to a Commission proposal that would produce more significant intervention by the Community. See Interinstitutional Agreement, supra note 199, at II(3), III(2).
[FN218]. Representatives of the Benelux countries described subsidiarity as  "foremost a state of mind made up of moderation in the exercise of power and reciprocal trust in the elaboration and execution of Community decisions and legislation." Birmingham Summit: Memorandum by the Benelux Countries, Europe, Agence Internationale d'Information pour la Presse, Oct. 12-13, 1992, at 5.
[FN219]. See supra note 134 and accompanying text.
[FN220]. See supra note 187 and accompanying text.
[FN221]. See supra notes 42-49 and accompanying text.
[FN222]. Questions about the extent of Community intervention may more properly be considered questions of proportionality than subsidiarity. See supra notes 156-159 and accompanying text. The "new approach to technical harmonization," discussed supra notes 176-177 and accompanying text, was thus at least as much an instrument of proportionality as subsidiarity. For a discussion of the interrelationship between subsidiarity and proportionality, see infra notes 227-236 and accompanying text.
[FN223]. See supra notes 20-29 and accompanying text.
[FN224]. Non-implementation of Community directives by the Member States has been a longstanding problem in the Community.
[FN225]. It is obvious that terms like "adequacy" (or "efficacy,"  "sufficiency" or "necessity"), in which the definition of subsidiarity is invariably couched, tend to mask the elements of subjectivity and judgment entailed in a decision by the Community to take action in place of the Member States. "As with . . . other reform initiatives [like decentralization, delegation and deregulation], real difficulties arise in interpreting and applying the general principle in practice. The definition [of subsidiarity] begs the important questions about what is 'appropriate' and what is 'unnecessary."' Metcalfe, supra note 2, at 14-15.
[FN226]. See infra notes 237-255 and accompanying text.
[FN227]. See supra notes 155-159 and accompanying text.
[FN228]. See Jochen Abr. Frowein, The European Community and the Requirement of a Republican Form of Government, 82 Mich.L.Rev. 1311, 1322 (1984) (view of the doctrine of proportionality as having been influenced by German constitutional practice); see also Stein, supra note 55, at 14 & n.48 (general principles of Community law [including proportionality] were derived from the general principles of law in force in the Member States).
[FN229]. See, e.g., Case Relating to Certain Aspects of the Laws on the Use of Languages in Education in Belgium (Series A, No. 6), 1 Eur.H.R.Rep. 252, 254, 293 (1968); see also Philis v. Greece (series A, No. 209), 13 Eur.H.R.Rep. 741, 765 (1991).
[FN230]. See Case C-331/88, Regina v. Minister of Agriculture, Fisheries and Food, ex parte Federation Europeenne de la Sante Animale (FEDESA), [1991] 1 C.M.L.R. 507, 532-33.
[FN231]. See Case 31/59, Acciaieria e Tubificio di Brescia v. High Authority of the European Coal and Steel Community, 1960 E.C.R. 71; see also Case 255/84, Nachi Fujikoshi Corp. v. Council, 1987 E.C.R. 1861, 1871-72, 1893-95, [1989] 2 C.M.L.R. 76, 105.
[FN232]. See, e.g., Case 11/70, Internationale Handelsgesellschaft GmbH v. Einfuhr-und Vorratsstelle fur Getreide und Futtermittel, 1970 E.C.R. 1125, 1135-38 [1972] 10 C.M.L.R. 255, 284-87.
[FN233]. See supra notes 41, 158.
[FN234]. According to the European Council at Edinburgh, Article 3b of the Maastricht Treaty incorporates the principle of proportionality, defined as requiring "that the means to be employed by the Community should be proportional to the objective pursued." Edinburgh Conclusions, supra note 11, at 2. 
  The Edinburgh guidelines specific to proportionality include the following: 
    ii) Any burdens, whether financial or administrative, falling upon the Community, national governments, local authorities, economic operators and citizens, should be minimised and should be porportionate to the objective to be achieved. 
    iii) Community measures should leave as much scope for national decision as possible, consistent with securing the aim of the measure and observing the requirements of the Treaty. While respecting Community law, care should be taken to respect well established national arrangements and the organisation and working of Member States' legal systems. Where appropriate and subject to the need for proper enforcement, Community measures should provide Member States with alternative ways to achieve the objectives of the measures. 
    iv) Where it is necessary to set standards at Community level, consideration should be given to setting minimum standards, with freedom for Member States to set higher national standards . . . where this would not conflict with the objectives of the proposed measure or with the Treaty. 
    v) The form of action should be as simple as possible, consistent with satisfactory achievement of the objective of the measure and the need for effective enforcement. The Community should legislate only to the extent necessary. Other things being equal, directives should be preferred to regulations and framework directives to detailed measures. Non-binding measures such as recommendations should be preferred where appropriate. Consideration should also be given where appropriate to the use of voluntary codes of conduct. 
    vi) Where appropriate under the Treaty, and provided this is sufficient to achieve its objectives, preference in choosing the type of Community action should be given to encouraging cooperation between Member States, coordinating national action or to complementing, supplementing or supporting such action. 
    vii) Where difficulties are localized and only certain Member States are affected, any necessary Community action should not be extended to other Member States unless this is necessary to achieve an objective of the Treaty. 
Id. at 8-9.
[FN235]. See supra notes 155-159, 234 and accompanying text.
[FN236]. See Edinburgh Conclusions, supra note 11, at 8-9.
[FN237]. The European Parliament, and more particularly its Committee on Institutional Affairs chaired by Giscard d'Estaing, concluded that the Court of Justice should consider the principle of subsidiarity to be justiciable. See European Parliament Committee on Institutional Affairs, Interim Report on the Principle of Subsidiarity, Eur.Parl.Doc. A3-163/90 (June 22, 1990), discussed in Cass, supra note 2, at 1133; European Parliament Committee on Institutional Affairs, Report on the Principle of Subsidiarity, Eur.Parl.Doc. A3-267/90. Some academic commentators agree. See, e.g., Lenaerts, supra note 80, at 133; Reimut Jochimsen, Subsidiarity in the Area of Economic and Monetary Union, in Subsidiarity: The Challenge of Change, supra note 6, at 73, 76. Others, including a former president of the Court of Justice, consider the principle of subsidiarity to be nonjusticiable. See, e.g., Lord Mackenzie-Stuart, Assessment of the Views Expressed and Introduction to a Panel Discussion, in Subsidiarity: The Challenge of Change, supra note 6, at 37, 41. For a similar expression of views, see Gretschmann, supra note 27, at 58-59.
[FN238]. Edinburgh Conclusions, supra note 11, at 4; see also supra notes 149-150 and accompanying text. The institutions were equally tentative on the subject in the interinstitutional agreement they signed at Luxembourg in October 1993. See Interinstitutional Agreement, supra note 199. They agreed that compliance with the subsidiarity principle "shall be reviewed under the normal Community process, in accordance with the rules laid down by the Treaties." Id. at III(1). 
  ln its recent ruling affirming the constitutionality of Germany's ratification of the Maastricht Treaty, the German Constitutional Court likewise assumed that the Court of Justice would enforce the principle of subsidiarity and suggested that subsidiarity's success in preserving the authority of the Member States would very largely depend on the Court of Justice's subsidiarity case law. See German Constitutional Court Maastricht Decision, supra note 20, at 82-83.
[FN239]. See supra note 150.
[FN240]. See supra note 150.
[FN241]. The notion that subsidiarity might be enforceable by the Court of Justice in direct actions challenging Community measures but not enforceable via direct effect in national courts is an awkward and unprecedented one. Even critics of subsidiarity assume that, under Maastricht, challenges to such measures on subsidiarity grounds will be the proper subject of preliminary references to the Court of Justice and preliminary rulings by the Court. See, e.g., Toth, supra note 5, at 1101-02.
[FN242]. Once subsidiarity gained political prominence during the discussions leading up to the latest reform of the Community treaties, it apparently began to influence the institutions' legislative action. "Anticipating the future, the principle has already made its appearance in the preparation of new policy programmes and legislation in the Community . . . [T]here is scarcely a proposal by the Commission or other groups . . . which is not tested against the principle of subsidiarity." P.J.C. Kapteyn, Community Law and the Principle of Subsidiarity, Revue des Affaires Europeennes 35, 35 (1991).
[FN243]. See supra notes 192-198 and accompanying text.
[FN244]. See Case 47/86, Roquette Freres SA v. Office National Interprofessionnel des Cereales, 1987 E.C.R. 2889; see also Case 122/78, S.A. Buitoni v. Fonds d'Orientation et de Regularisation des Marches Agricoles, 1978 E.C.R. 677.
[FN245]. For example, the Commission recently observed that the existing differences among national laws governing the illegal possession and use of drugs, though real, were "grossly exaggerated and overestimated": 
    The national laws of the Twelve are consistent with regard to drug trafficking, which is prohibited in all of the Member States. A few minor differences exist with regard to the possession of drugs: in Spain, Italy and the Netherlands [for example], this is tolerated for strictly personal use as part of policy to reintegrate drug addicts. 
The Commission thus concluded that "There is . . . no need for harmonization of the national laws [on the subject], this being governed by the principle of subsidiarity." National Implementing Measures; Removal of Tax Frontiers; Narcotic Drugs and Psychotropic Substances; Do National Laws on Drugs Differ? (Commission of the European Communities INFO-92) (July 13, 1993).
[FN246]. See the discussion of subsidiarity and proportionality, supra notes 227-236 and accompanying text.
[FN247]. See, e.g., Kapteyn, supra note 242, at 51-42.
[FN248]. See Grundgesetz [Constitution], art. 72 (Germany).
[FN249]. The German Constitutional Court has ruled that "[t]he question whether there exists a necessity for federal legislation is a question of due judgment on the part of the federal legislature, which is by its very nature nonjusticiable and therefore fundamentally removed from examination by the Court." Judgment of Apr. 22, 1953, 2 BVerfGE 213, 224; see also Judgment of July 15, 1969, 26 BVerfGE 338, 382-83; Judgment of Nov. 22, 1983, 65 BVerfGE 283, 289; Judgment of Oct. 9, 1984, 67 BVerfGE 299, 327; Judgment of June 8, 1988, 78 BVerfGE 249, 270; see generally Emiliou, supra note 17, at 404; Everling, supra note 2, at 1070-71; Eric J. Finseth, "Subsidiarity" and the Future of European Federalism (Feb. 12, 1993) (unpublished manuscript, on file with the Columbia Law Review).
[FN250]. I do not deal here with the opposite situation, in which the institutions allow the states to act in aid of a Community objective when the institutions could have achieved that objective more effectively themselves. See George A. Bermann, Subsidiarity and the European Community, 17 Hastings Int'l & Comp.L.Rev. 97, 107-08 (1993).
[FN251]. See Emiliou, supra note 17. Emiliou urges the Court to restrict itself to a "'marginal review"' of subsidiarity, that is review for "'a patent error or . . . a misuse of powers."' Id. at 405 (footnotes omitted). For a parallel argument in favor of "marginal" judicial review of Congress' respect for the Tenth Amendment, see Richard B. Stewart, Pyramids of Sacrifice? Problems of Federalism in Mandating State Implementation of National Environmental Policy, 86 Yale L.J. 1196, 1271-72 (1977).
[FN252]. Weiler observes that, while the Court not infrequently has struck down measures of the Council or Commission, "[it has never] in its entire history . . . struck down a Council or Commission measure on grounds of Community lack of competence." See Weiler, Transformation, supra note 20, at 2447.
[FN253]. See supra note 2 and accompanying text.
[FN254]. See generally Bermann et al., supra note 13, at 129-49; Koen Lenaerts, Fundamental Rights to be Included in a Community Catalogue, 16 Eur.L.Rev. 367, 372 (1991) (citing cases).
[FN255]. See supra note 244 and accompanying text.
[FN256]. See infra notes 334-351 and accompanying text.
[FN257]. For an interesting comparative discussion of the United States and European Community with respect to the political safeguards of federalism, see Lenaerts, supra note 10, at 258-62. Lenaerts cites "the political reality that decision-making within the American Union is organically independent from the States, whereas in the European Community the Member States themselves play the double role of participants in the Community decision-making and of antipodes to the legal order of the Community as such." Id. at 262.
[FN258]. See supra note 15. On the "central role of the Member States in the Community system," see Dehousse, supra note 132, at 390-92. Furthermore, the Community has many fewer financial resources in relation to the Member States than the federal government in the United States has in relation to the American States. The relative lack of Community resources naturally limits the Community's activities, notably its ability to implement Community law and policy without the aid of the Member States. See id. at 388-89.
[FN259]. See, e.g., Gretschmann, supra note 27, at 45, 57.
[FN260]. "[T]he regions now increasingly see Europe as a threat to their autonomy. They try to devise methods for participating more effectively in the Community decision making process, but the central State apparatus is reluctant to give up its privileged position in this respect." De Witte, supra note 28, at 13 (citing Germany, Belgium, Spain, Italy and prospective Member States like Austria and Switzerland).
[FN261]. See generally Making Sense, supra note 21, at 53.
[FN262]. The Danish government, as part of Denmark's constitutional monarchy, is answerable generally to its national parliament, the Folketing. Because Danish governments are typically minority governments, dependent on the cooperation of rival parties, it is often necessary to put politically volatile issues to the Folketing for approval before taking action.
[FN263]. A new Article 88-4 was added to the French Constitution in June 1992. It provides: 
    The Government shall submit to the National Assembly and to the Senate all proposals for Community measures that contain provisions on subjects ordinarily governed by the [French] Parliament no later than the time when those proposals are presented for consideration to the Council of Ministers of the Communities.
[FN264]. As replaced in 1992, Article 23 of the German Basic Law provides in part: 
    (1) For the realization of a united Europe, the Federal Republic of Germany may participate in the development of a European Union which is bound by the principles of democracy, legality, social responsibility and federalism and by the principle of subsidiarity, and which guarantees a protection of fundamental rights that is essentially comparable to this Basic Law. The Federation may for this purpose transfer sovereign rights through legislation enacted with the approval of the Bundesrat . . . . 
    (2) The Bundestag and, through the Bundesrat, the States shall participate in matters of the European Union. The Federal Government must inform the Bundestag and the Bundesrat fully and at the earliest possible point in time. 
    . . . . 
    (4) The Bundesrat shall be given a part in the formation of the political will of the Federation, to the extent that it would have to participate in a corresponding domestic law measure or to the extent that the States would enjoy internal competence. 
    (5) Insofar as a matter of exclusive federal jurisdiction may affect the interests of the States, or insofar as the Federation otherwise has legislative competence, the Federal Government shall take account of the positions of the Bundesrat. When, in the core of the matter, the legislative competences of the States, the organization of their agencies, or State administrative procedures are affected, the point of view of the Bundesrat shall to that extent be given dominant consideration in the formation of the political will of the Federation . . . . 
    (6) Whenever the exclusive legislative competences of the States are affected in their core, the exercise of the rights which the Federal Republic enjoys as a Member State of the European Union should be entrusted by the Federation to a representative of the States named by the Bundesrat. These rights shall be exercised with the participation and in concertation with the Federal Government. The national political responsibility of the Federation will thereby be safeguarded. 
Grundgesetz [Constitution] art. 23 (Germany). Even prior to the constitutional amendment, the Federal Government of Germany followed the practice of consulting the German States before voting in the Council on legislation of interest to them. For a current example of such consultation in practice, see EC Paves the Way for Single Market in Medicines, Reuters News Service--Western Europe (June 14, 1993) available in LEXIS, Reuters Textline (reporting Germany's delay of the Council's vote on the creation of a Community-wide medicines evaluation agency in order first to consult the German Lander on the subject).
[FN265]. German Constitutional Court Maastricht Decision, supra note 20.
[FN266]. See generally De Witte, supra note 28, at 8 ("While governments have been able to compensate some of the powers they lost by their participation in the Community decision-making process through the Council, national parliaments appear as the net losers in the new institutional equilibrium."); see also The European Community: Upsizing: The Difficulty of Growing Bigger Gracefully, The Economist, July 3, 1993, at 18-19 (describing national parliamentary scrutiny of proposed EC laws as traditionally "cursory"). The European Council urged at its Lisbon Summit of June 1992 that the "dialogue" between the national parliaments and the European Parliament be "strengthened." See European Council in Lisbon, Conclusions of the Presidency, June 26-27, 1992.
[FN267]. See Dehousse & Weiler, supra note 109, at 294. On the need for more creative use of "networks" between Member State constituencies and the Community institutions, see generally Metcalfe, supra note 2. On the increasing burdens on the Commission in particular, and on the Commission's "management deficit," see Les Metcalfe, After 1992: Can the Commission Manage Europe?, 51 Aust.J.Pub.Admin. 117 (1992).
[FN268]. See EC Treaty art. 157.
[FN269]. See supra note 35 and accompanying text.
[FN270]. See Alberta M. Sbragia, The European Community: A Balancing Act, 23 Publius 23, 33 (1993); Alberta M. Sbragia, From 'Nation State' to 'Member State': The Evolution of the European Community (Oct. 1993) (unpublished manuscript, on file with the Columbia Law Review).
[FN271]. Subsidiarity is assumed to be neutral from a policy point of view. It is obviously not neutral from a federalism point of view.
[FN272]. I refer to the so-called "parliamentary cooperation procedure." See supra note 134.
[FN273]. See supra note 134.
[FN274]. See Haagsma, supra note 88, at 358-59.
[FN275]. T. Koopmans, Federalism: The Wrong Debate, 29 Common Mkt.L.Rev. 1047, 1048 (1992). This reliance is due at least in part to the Community's severely limited resources in comparison with those of the Member States. See supra note 258.
[FN276]. See infra notes 346-350 and accompanying text.
[FN277]. See generally Dehousse & Weiler, supra note 109, at 247.
[FN278]. Case 8/74, Procureur du Roi v. Dassonville, 1974 E.C.R. 837, 852, [1974] 2 C.M.L.R. 436, 453-54.
[FN279]. See Case 120/78, Rewe-Zentral AG v. Bundesmonopolverwaltung fur Branntwein (Cassis de Dijon), 1979 E.C.R. 649, [1979] 3 C.M.L.R. 494.
[FN280]. See, e.g., Case 302/86, Commission v. Denmark, 1988 E.C.R. 4607, [1989] C.M.L.R. 619; Case 286/81, Criminal proceedings against Oosthoek's Uitgeversmaatschappij BV, 1982 E.C.R. 4575, [1983] 3 C.M.L.R. 428.
[FN281]. Cases C-267, 268/91, 1993 E.C.R. -- (Nov. 24, 1993).
[FN282]. Id. at ¶  16.
[FN283]. Id. ¶  17.
[FN284]. For a similar retreat by the Court of justice, see the Court's recent preliminary ruling in Stoke-on-Trent City Council v. B & Q PLC, 1992 E.C.R. -- (Dec. 16, 1992), [1993] 1 C.M.L.R. 426, holding, in apparent contradiction of its earlier ruling in Torfaen Borough Council v. B & Q PLC, 1989 E.C.R. 3851, [1990] 1 C.M.L.R. 337, that "Article 30 . . . does not apply to national legislation prohibiting retailers from opening their premises on Sundays." In Torfaen, the Court had made the exemption of Sunday trading laws from Article 30 conditional on a showing of proportionality, meaning that the "restrictive effects [of the laws] on Community trade . . . do not exceed the effects intrinsic to rules of that kind." Id. at 3889. Upon receipt of the Court's preliminary ruling in Stoke-on-Trent, the House of Lords immediately dismissed a company's appeal from a lower court injunction barring it from operating on Sunday. Stoke-on-Trent City Council v. B & Q PLC, [1993] 2 C.M.L.R. 509 (H.L. 1993).
[FN285]. See Koopmans, supra note 275, at 1047.
[FN286]. Daniel Elazar has written that 
    [a]s a political principle, federalism has to do with the constitutional diffusion of power so that the constituting elements in a federal arrangement share in the processes of common policy making and administration by right, while the activities of the common government are conducted in such a way as to maintain their respective integrities. Federal systems do this by constitutionally distributing power among general and constituent governing bodies in a manner designed to protect the existence and authority of all. 
Elazar, supra note 25, at 5-6; see also Walter Hartwell Bennett, American Theories of Federalism (1964); Edward McWhinney, Comparative Federalism: States' Rights and National Power (2d ed. 1965).
[FN287]. The Office of Management and Budget (OMB), discussed extensively in later sections of this Article in connection with executive review of federal agency regulations, was essentially framing the subsidiarity idea when it reported that "[w]hether something could be regulated by the Federal government under the Constitution is a different matter than whether the Federal government should step in." OMB, Regulatory Program of the United States Government, 1988-1989, at 21 [hereinafter OMB, Regulatory Program, 1988-1989].
[FN288]. Herbert Wechsler, The Political Safeguards of Federalism: The Role of the States in the Composition and Selection of the National Government, 54 Colum.L.Rev. 543, 544 (1954). Wechsler expressed confidence that U.S. political safeguardswould allow Americans "to achieve a unity sufficient to resist their common perils and advance their common welfare, without undue sacrifice of their diversities and the creative energies to which diversity gives rise." Id. at 543. 
  Wechsler's theory in turn borrowed from the Federalist Papers, notably those of Madison. Madison wrote that "each of the principal branches of the federal government will owe its existence more or less to the favor of the State governments" and that Congress would be "disinclined to invade the rights of the individual States, or the prerogatives of their governments." The Federalist No. 45, at 327, 332 (James Madison) (B. Wright ed., 1961).
[FN289]. C. Boyden Gray, Regulation and Federalism, 1 Yale J. on Reg. 93, 93 (1983); see also Daniel J. Elazar, American Federalism: A View from the States 255-56 (3d ed. 1984). See generally U.S. Advisory Comm'n on Intergovernmental Relations, Federal Regulation of State and Local Governments: The Mixed Record of the 1980s (1993) [hereinafter ACIR, Mixed Record]. The U.S. Advisory Commission on Intergovernmental Relations (ACIR) was created by Congress in 1959 as an independent, bipartisan commission to monitor the operation of the American federal system and to recommend improvements in the working relationships among federal, state, and local governments. Twenty of its 26 members are appointed by the President. (The 20 include three private citizens and three federal executive officials named directly by the President, as well as four governors, three state legislators, four mayors and three elected county officials named by the President from slates nominated by the National Governors' Association, the National Conference of State Legislatures, the National League of Cities, the U.S. Conference of Mayors, and the National Association of Counties.) The remaining six members are three U.S. Senators chosen by the President of the Senate and three Representatives chosen by the Speaker of the House. 
The ACIR recently issued the following statement: 
    The Commission finds that increasing federal regulation of state and local governments, the lack of adequate constitutional protection for state and local authority in the decisions of the federal courts, and the increasingly crowded policy agenda of the federal government have contributed to a serious and growing imbalance in the federal system. 
Id. at 5; see also U.S. Advisory Comm'n on Intergovernmental Relations, Hearings on Constitutional Reform of Federalism: Statements by State and Local Government Association Representatives (1989) [hereinafter ACIR, Hearings]. The National Conference of State Legislatures has issued a formal statement on "the growing imbalance within the federal system," urging a number of strategies for reform, including strengthening fiscal impact assessment requirements, avoiding unfunded federal mandates, limiting grant conditions, and requiring express statutory statements of intent to preempt State law before Congress is assumed to have preempted State law or authorized agencies to do so. National Conference of State Legislatures, Official Policy on Federalism (on file with the Columbia Law Review).
[FN290]. See, e.g., Akhil Reed Amar, Some New World Lessons for the Old World, 58 U.Chi.L.Rev. 483, 498 (1991); Michael W. McConnell, Federalism: Evaluating the Founders' Design, 54 U.Chi.L.Rev. 1484, 1493-1500 (1987); Deborah Jones Merritt, The Guarantee Clause and State Autonomy: Federalism for a Third Century, 88 Colum.L.Rev. 1, 3-10 (1988). On the Supreme Court, Justice O'Connor has been an ardent advocate of greater political autonomy for the states. See infra notes 340-346 and accompanying text.
[FN291]. Gray, supra note 289, cites as other possible grounds for rebuttal of the Presumption: 1) the need for federal accommodation of competing state interests, 2) the need to avoid socially harmful competition between states, and 3) superior technical expertise at the federal level.
[FN292]. Richard J. Pierce, Jr., Regulation, Deregulation, Federalism, and Administrative Law: Agency Power to Preempt State Regulation, 46 U. Pitt. L.Rev. 607, 612 (1985); see also Alice M. Rivlin, Reviving the American Dream: The Economy, the States and the Federal Government 82-84 (1992).
[FN293]. See, e.g., Pierce, supra note 292, at 610-11.
[FN294]. See, e.g., Mark Tushnet, Federalism and the Traditions of American Political Theory, 19 Ga.L.Rev. 981 (1985).
[FN295]. Justice Antonin Scalia has concluded that to the extent that subsidiarity has any parallel in U.S. federalism, that parallel lies in the law governing federal preemption of state law. See Antonin Scalia, Subsidiarity a l'Americaine: C'est a Dire Preemption, in Maastricht, Subsidiarity and Italian- EC Relations 4, 4 (The Mentor Group, The Forum for U.S.-EC Legal-Economic Affairs, Venice, 1992).
[FN296]. See Pierce, supra note 292, at 662-63. Pierce believes however that Congress needs substantial assistance from federal agencies in determining how to allocate state and federal powers in areas of shared competence. See id. at 663-65.
[FN297]. Wechsler argues: "To the extent that federalist values have real significance they must give rise to local sensitivity to central intervention; to the extent that such a local sensitivity exists, it cannot fail to find reflection in the Congress." Wechsler, supra note 288, at 547. (Wechsler considered it in fact "remarkable" that Congress functions as well as it does "given its intrinsic sensitivity to any insular opinion that is dominant in a substantial number of the states." Id.) 
  Compared to Congress, the President is much less subject to state and local political influences, if only because he or she represents the full national constituency. Wechsler nevertheless argues that numerous factors--including the states' then considerable degree of freedom to prescribe the methods for choosing electors of the President and Vice-President--make the Presidency more sensitive to state and local interests than we might ordinarily expect the federal chief executive to be. See id. at 552.
[FN298]. "[T]he Senate cannot fail to function as the guardian of state interests as such . . . . [Its composition] is intrinsically calculated to prevent intrusion from the center on subjects that dominant state interests wish preserved for state control." Id. at 548. Originally Senators were chosen by the state legislatures. The Seventeenth Amendment substituted direct popular election of Senators. 
  Even the House of Representatives, Wechsler argues, cannot escape the effects of state political influences. He cites in particular the extent of state control over voter qualifications and districting. See id. at 548-50.
[FN299]. Wechsler argues that the Supreme Court would find itself "on weakest ground when it opposes its interpretation of the Constitution to that of Congress in the interest of the states, whose representatives control the legislative process and, by hypothesis, have broadly acquiesced in sanctioning the challenged Act of Congress." Id. at 559. 
  For a recasting of Wechsler's arguments in terms of a theory of political accountability, see D. Bruce La Pierre, Political Accountability in the National Political Process--The Alternative to Judicial Review of Federalism Issues, 80 Nw.U.L.Rev. 577, 581-82 (1985). 
  Wechsler's theory, particularly the notion that the political safeguards of federalism are "inherent" in the structure of the federal government and thus automatically protective of the states, has been widely criticized. See, e.g., Carol F. Lee, The Political Safeguards of Federalism? Congressional Responses to Supreme Court Decisions on State and Local Liability, 20 Urb. Law. 301, 333 (1988); Lewis B. Kaden, Politics, Money and State Sovereignty, 79 Colum.L.Rev. 847, 897 (1979) ("The core of the federal conception is less an immutable structure . . . than a political process); Andrzej Rapaczynski, From Sovereignty to Process: The Jurisprudence of Federalism after Garcia, 1985 Sup.Ct.Rev. 341, 419 (1985) ("One of the positive effects of Garcia was to put to rest the old ideas of state sovereignty."). See also infra notes 339-340 and accompanying text. Lee argues that in order to ensure that Congress takes due account of the values of federalism, state and local governments "must make active efforts to protect their own interests" through lobbying and other activities, and that even then success is not assured. Lee, supra, at 335.
[FN300]. See Wechsler, supra note 288, at 545. Wechsler writes: 
    National action has thus always been regarded as exceptional in our polity, an intrusion to be justified by some necessity, the special rather than the ordinary case. . . . National power may be quite unquestioned in a given situation; those who would advocate its exercise must none the less answer the preliminary question why the matter should not be left to the states. 
Id. at 544-45. He continues: "As a state legislature views the common law as something to be left alone unless a need for change has been established, so Congress has traditionally viewed the governance of matters by the states." Id. at 545; see also Gregory v. Ashcroft, 111 S.Ct. 2395, 2400 (1991) ("Congress may legislate in areas traditionally regulated by the States. This is an extraordinary power in a federalist system. It is a power that we must assume Congress does not exercise lightly.").
[FN301]. Committee reports favoring passage of federal legislation appear to differ widely in the extent to which they consider the efficacy of state law remedies. In rejecting a constitutional challenge to the Surface Mining Control and Reclamation Act of 1977, 30 U.S.C. §  1201 et seq. (1988), the Supreme Court noted that committees of both Houses of Congress had "explained that inadequacies in existing state laws and the need for uniform minimum nationwide standards made federal regulations imperative." Hodel v. Virginia Surface Mining & Reclamation Ass'n, 452 U.S. 264, 280 (1981). On the other hand, the Court found determinative what appear to be only conclusory statements about the need for federal as opposed to state action in the legislative history of the Public Utility Regulatory Policies Act of 1978 (PURPA), whose constitutionality was likewise challenged on Commerce Clause and Tenth Amendment grounds. 
    Committees in both Houses of Congress noted the magnitude of the Nation's energy problems and the need to alleviate those problems by promoting energy conservation and more efficient use of energy resources. . . . Congress naturally concluded that the energy problem was nationwide in scope, and that these developments demonstrated the need to establish federal standards. . . . 
Federal Energy Reg. Comm'n v. Mississippi, 456 U.S. 742, 756-57  (1982) (footnotes omitted).
[FN302]. See Lee, supra note 299, at 338-39; see also Zoe Baird, State Empowerment after Garcia, 18 Urb. Law. 491, 505-06 (1986). Baird suggests that "[t]he structural interests of the states . . . are quite separate and distinct from the substantive policy interests of the people of the various states which are reflected in Congress." Id. at 504.
[FN303]. See generally Zimmerman, supra note 190 at 150-52. The National Governors' Association (NGA) has recommended that Congress make a specific determination of the compelling need for federal action before enacting legislation and that it actively involve the States before doing so. See NGA, Permanent Policy on Federalism, §  1.6.1 (1993). More specifically, the NGA has recommended the following with respect to federal preemption of State law: 
    There should be highly compelling reasons to justify federal actions that require changes in policies adopted by state and local officials, who are accountable to the same voters and whose performance is reviewed by them at least as often as the performance of Congress and the President. 
    In cases where Congress determines that federal preemption of state laws is in the national interest, the federal statute should accommodate state actions taken before its enactment. Provision[s] should be made to permit states that have developed stricter standards to continue to enforce them and to permit states that have developed substantially similar standards to continue to adhere to them without change. 
Id. §  1.7.
[FN304]. The National Conference of State Legislatures has formally urged that "Members of Congress should expand formal and informal communications with their state legislatures in order to defend federal legislation that diminishes state powers and to explore less intrusive means of achieving national goals." National Conference of State Legislatures, supra note 289.
[FN305]. Cf. Zimmerman, supra note 190, at 152 (recommending subcommittee level preemption review and federalism assessment in each House of Congress, or, alternatively, establishment of a joint preemption-review committee). The state and Local Government Cost Estimate Act of 1981, 2 U.S.C. §  653 1988, requires the Congressional Budget Office (CBO) to prepare estimates (or "fiscal notes") of the anticipated costs imposed on state and local governments by all "significant" bills that have been reported favorably by a Senate or House committee to the whole Senate or House. See id. §  653(a) (2). The CBO is required to provide the estimate prior to floor consideration of the bill, and the estimate is ordinarily included in the committee's report. See id. §  653(a). "Significant" bills are those likely to result in an annual cost to State and local governments of $200 million or more, or "to have exceptional fiscal consequences for a geographic region or a particular level of government." Id. §  653(c). The CBO's performance under the Act, which concerns itself only with direct implementation and compliance costs to state and local governments (and not with the intangible costs associated with their diminished political autonomy), has received mixed reviews. Cost estimates are described as often incomplete and too conservative, and performed "hurriedly on an ad hoc basis." See ACIR, Mixed Record, supra note 289, at 3. Between 1983 and 1988, the CBO performed 3554 cost estimates on 2821 bills. See id. at 62. The ACIR now recommends that these fiscal impact analyses be conducted on bills before the stage of final committee action. See id. at 4. 
  A large number of bills currently pending in the House or Senate would expand the CBO's cost-estimating responsibilities, or would impose cost estimate responsibilities on other bodies, such as the General Accounting Office or the Office of Management and Budget. See infra note 386. One such bill is the Fiscal Accountability and Intergovernmental Reform Act, H.R. 1295, 103d Cong., 1st Sess. (1993), introduced by Representative Moran.
[FN306]. On the lobbying techniques of state and local governments, see generally Elazar, supra note 289, at 174-78. Lee notes that "[i]n conducting [its] business, Congress will consider the special needs and responsibilities of state and local governments only if they join the multitude of lobbying groups, use their institutional resources to promote their own interests, and-- in short--play the congressional game with skill and sustained attention." Lee, supra note 299, at 340.
[FN307]. For a good example of testimony before Congress in opposition to federal legislation, organized by and on behalf of the National Conference of State Legislatures, see Product Liability Reform Act: Hearings on S. 1400 Before the Subcomm. on the Consumer of the Senate Comm. on Commerce, Science, and Transportation, 101st Cong., 2d Sess. 116 (1990) (statement of Michael Box, Alabama House of Representatives). Mr. Box testified against the enactment of federal products liability legislation (The Product Liability Reform Act, S. 1400), concluding that "[t]his is a matter that should and will be resolved in the state legislatures." Id.
[FN308]. The Council of State Governments is an organization that is devoted to the institutional interests of state governments but does not engage in legislative lobbying as such.
[FN309]. "Some state and local governments have proven themselves formidable lobbyists and indefatigable litigants." Merritt, supra note 290, at 5. The U.S. Advisory Commission on Intergovernmental Relations has recommended that state and local governments 
    identify those bills pending in the Congress . . . that may have significant effects on state and local governments, . . . press the committees and subcommittees of Congress responsible for the identified bills, early and often, to consider the effects on state and local governments, . . . [and] provide . . . the committees, subcommittees and the Congressional Budget Office with relevant fiscal and other information that should be taken into account . . . . 
ACIR, Mixed Record, supra note 289, at 4.
[FN310]. On the access of state administrative officials to members of Congress, see Elazar, supra note 289, at 178-80.
[FN311]. See Zimmerman, supra note 190, at 158-59.
[FN312]. An innovative means recently developed by the states to heighten the accountability of Congress is the summoning of U.S. Senators and Representatives before joint sessions of their home state legislatures to explain their votes in Congress on controversial federal legislation, notably legislation imposing so-called "unfunded mandates" on the states. See infra note 386; see, e.g., Act No. 92-643 of the Alabama House of Representatives, House joint Resolution Inviting the Alabama Delegation of the United States Congress to Address a Joint Session of the Legislature regarding Unfunded Federal Mandates. See generally William Claiborne, States Demand an Explanation: Federal Lawmakers Summoned to Justify Unfunded Mandates, Wash. Post, July 5, 1993, at A17.
[FN313]. See infra text accompanying notes 382-88.
[FN314]. See ACIR, Regulatory Federalism: Policy, Process, Impact and Reform 180-86 (1984) [hereinafter ACIR, Regulatory Federalism] (citing in particular two National Governors' Association reports, Federal Roadblocks to Efficient State Government (1976) and Eliminating Roadblocks to Efficient State Government (1981)); see also ACIR, Mixed Record, supra note 289, at 55 ("[T]he 1980s was a decade of continued legislative activity in regulatory federalism. This sustained level of regulatory activism appears all the more significant given the efforts devoted to regulatory relief during the decade and the overall reduction in legislative outputs.").
[FN315]. For a general discussion of the erosive effects of federal over- involvement in matters of traditional state and local concern, see Jon Felde, Civic Impairment: A Hidden Cost of Preemption and Mandates, Paper Delivered at the 1991 Annual Meeting of the American Political Science Association, Washington D.C. (Aug. 29-Sept. 1, 1991) (on file with the Columbia Law Review). See generally Rivlin, supra note 292, at 82-109. 
  The U.S. Advisory Commission on Intergovernmental Relations recently cited several pieces of legislation as "noted more for their intrusiveness than their expense." ACIR, Mixed Record, supra note 289, at 46. These include laws requiring states to allow longer and heavier trucks on interstate highways, to raise the minimum drinking age to 21, and to abolish mandatory retirement age policies. See id. In an earlier publication, the ACIR described as "authority costs" those costs that undermine the political autonomy of state and local governments. See ACIR, Regulatory Federalism, supra note 314, at 312. 
  In August 1988 the National Governors' Association (NGA) adopted a detailed policy on federalism, one provision of which reads as follows: 
    Federal Forbearance. Not all problems require a uniform solution. Priorities and preferences may vary from state to state. The lack of universal action or uniform solutions does not in and of itself provide a sufficient rationale for federal action. Instead, we recommend that the development of future federal programs be guided first by four fundamental principles: Federal action should be taken where constitutional authority for action is clear and certain. 
    Federal action should be limited to problems that are national in scope, problems where the national interest requires a universal or uniform solution, not merely problems that are common to all of the states. 
    Federal action should be sensitive to states' individual abilities to bring a unique blend of resources and approaches to common problems. 
    Unless the national interest is at risk, federal action should not preempt additional state action. 
Policy on Federalism of the National Governors' Association, reprinted in ACIR, Hearings supra note 289, at 42. In 1993, the NGA essentially reaffirmed these and related guidelines in the form of a "Permanent Policy."
[FN316]. For a catalogue of federal statutes that have deliberately extended regulatory relief to the states--in the form of exemptions, a relaxation of standards, increased flexibility in implementation, and the simplification of procedures. See ACIR, Mixed Record, supra note 289, at 49-51.
[FN317]. 33 U.S.C. §  1313(c) (1988).
[FN318]. See id.; Arkansas v. Oklahoma, 112 S.Ct. 1046, 1054-55 (1992).
[FN319]. See 29 U.S.C. §  667(b) (1988). About half the states have received approval of their own state plans under this provision. See, e.g., Gade v. National Solid Wastes Management Ass'n, 112 S.Ct. 2374, 2382 (1992).
[FN320]. See 42 U.S.C. §  6926(b) (1988); United States Dep't of Energy v. Ohio, 112 S.Ct. 1627, 1631 (1992). 
  According to one authority, "[p]artial federal preemption has forced state legislatures to amend statutes to bring them into conformity with federal standards or lose responsibility for the partially preempted function and possibly federal grants-in-aid." Zimmerman, supra note 190, at 8.
[FN321]. See, e.g., the Alaska National Interest Lands Conservation Act, 16 U.S.C. § §  3101-3233 (1988). The Act declares that subsistence fishing and hunting shall be given priority over other types of fishing and hunting in rural parts of Alaska, and directs the Secretary of the Interior to implement this policy. Federal regulation, however, must be suspended if the State of Alaska enacts laws "which are consistent with, and which provide for the definition, preference, and participation specified in . . . this title." Id. §  3115(d). The Secretary of the Interior has statutory responsibility for monitoring the State's performance. See id. §  3116. For judicial interpretation of the statute, see Kenaitze Indian Tribe v. Alaska, 860 F.2d 312 (9th Cir.1988), cert. denied, 491 U.S. 905 (1989).
[FN322]. 49 Stat. 627 (codified as amended at 42 U.S.C. § §  601-606  (1988)).
[FN323]. See 42 U.S.C. § §  606(a), 607 (1988).
[FN324]. See id. § §  602, 606, 612 (1988).
[FN325]. See id. § §  602(a)(7), 603 (1988); King v. Smith, 392 U.S. 309, 318-19 (1968).
[FN326]. See U.S. Advisory Comm'n on Intergovernmental Relations, Statutory and Administrative Controls Associated with Federal Grants for Public Assistance 27-59 (1964) [hereinafter ACIR, Federal Grants]; Note, The Evolution of a Federal Family Law Policy Under Title IV-A of the Social Security Act: The Aid to Families with Dependent Children Program, 36 Cath.U.L.Rev. 197, 200 (1986).
[FN327]. See ACIR, Federal Grants, supra note 326, at 6. 
  The State of Wisconsin, however, recently announced its intention to withdraw entirely from the federal welfare program over the next five years and install its own state public assistance system. See Jason DeParle, Wisconsin Pledges to Take Own Path on Welfare by '99, N.Y. Times. Dec. 14, 1993, at A1.
[FN328]. Hodel v. Virginia Surface Mining & Reclamation Ass'n, 452 U.S. 264, 289 (1981). On the term "cooperative federalism," see Zimmerman, supra note 190, at 147 ("The theory of cooperative federalism is . . . a relatively simple one, suggesting that each plane [of government] cooperate freely with the other to promote the common good.").
[FN329]. ACIR, Regulatory Federalism, supra note 314, at 34-37.
[FN330]. For an excellent argument in favor of treating the states'  "autonomy of process" as a prudential principle of federalism, see H. Jefferson Powell, The Oldest Question of Constitutional Law, 79 Va.L.Rev. 633 (1993).
[FN331]. Gibbons v. Ogden, 22 U.S. (9 Wheat.) 1, 196 (1824).
[FN332]. Although there is broad support today for an expansive reading of the federal Commerce Clause power, there was no such understanding in the early New Deal era. See, e.g., Hammer v. Dagenhart, 247 U.S. 251 (1918) (holding manufacture does not fall under the Commerce Clause as production of goods is not commerce); see also Carter v. Carter Coal Co., 298 U.S. 238 (1936) (holding unconstitutional federal regulation of coal production as the "tax" imposed by the federal government is actually a penalty and thus a misuse of its taxing power); United States v. E.C. Knight Co., 156 U.S. 1 (1895) (holding unconstitutional US attempt to prevent a sugar monopoly by thwarting an intrastate contract of one large sugar manufacturer as the contract was totally under state law). 
  Federal courts, by way of exception, have occasionally held that Congress exceeds its powers under the Commerce Clause by making conduct a federal crime without asserting any rational nexus between that conduct and interstate commerce. See, e.g., United States v. Lopez, No. 92-5641, 62 U.S. L.W. 2173 (5th Cir. Sept. 15, 1993) (1990 Gun-Free School Zones Act unconstitutional in absence of interstate commerce nexus to ban on firearms in school zones, where interstate commerce is not made an element of the offense and Congress fails to find an effect on interstate commerce); United States v. Cortner, No. 3-93- 00009, 62 U.S. L.W. 1067 (M.D.Tenn. Oct. 19, 1993) (federal hijacking statute unconstitutional because it fails to assert any nexus between the criminal act and interstate commerce, especially as applied to a purely intrastate car theft).
[FN333]. Hodel v. Virginia Surface Mining & Reclamation Ass'n, 452 U.S. 264, 276 (1981) (quoting Heart of Atlanta Motel, Inc. v. United States, 379 U.S. 241, 262 (1964), and citing N.L.R.B. v. Jones & Laughlin Steel, 313 U.S. 416 (1947) and Wickard v. Filburn, 317 U.S. 111 (1942), and United States v. Darby, 312 U.S. 100 (1941)). The Court in Hodel rejected the argument that existing legislation rendered unnecessary Congress' use of the Commerce Power to enact new legislation: 
    Appellees' essential challenge to the means selected by the Act is that they are redundant or unnecessary . . . . The short answer to this argument is that the effectiveness of existing laws in dealing with a problem identified by Congress is ordinarily a matter committed to legislative judgment. 
Id. at 283. Justice Powell's concurring opinion in the Hodel case is especially revealing: 
    The Surface Mining Act mandates an extraordinarily intrusive program of federal regulation and control of land use and land reclamation, activities normally left to state and local governments. But the decisions of this Court over many years make clear that, under the Commerce Clause, Congress has the power to enact this legislation. 
Id. 305 (Powell, J., dissenting).
[FN334]. 426 U.S. 833 (1976), overruled by Garcia v. San Antonio Metro. Transit Auth., 469 U.S. 528 (1985).
[FN335]. Id. at 852.
[FN336]. See, e.g., Federal Energy Reg. Comm'n v. Mississippi, 456 U.S. 742 (1982); Hodel, 452 U.S. 264. The Court in Hodel identified four conditions as necessary under National League of Cities for state and local government immunity from federal regulation pursuant to the Commerce Clause: (1) the federal law must regulate the states as states; (2) it must address matters that indisputably engage state sovereignty; (3) state compliance must directly impair the states' ability to organize themselves to carry out traditional governmental functions; and (4) the federal government must lack a sufficient interest in the matter to justify state submission. See id. at 287-88.
[FN337]. See Pierce, supra note 292, at 642-43.
[FN338]. 469 U.S. 528 (1985); see also South Carolina v. Baker, 485 U.S. 505 (1988).
[FN339]. The Court stated: 
    [T]he Framers chose to rely on a federal system in which special restraints on federal power over the States inhered principally in the workings of the National Government itself, rather than in discrete limitations on the objects of federal authority. State sovereign interests, then, are more properly protected by procedural safeguards inherent in the structure of the federal system than by judicially created limitations on federal power. 
Garcia, 469 U.S. at 552. 
  In response to Garcia, and on the recommendation of the Council on State Government's (CSG) Intergovernmental Affairs Committee, the Executive Committee of the CSG adopted a resolution in favor of adding the following language to the Tenth Amendment: "Whether a power is one reserved to the states or to the people, shall be a matter to be decided by the Courts." Intergovernmental Affairs Committee of the Council of State Governments' Resolution to the Court of State Governments, Executive Committee on Restoring Balance in the Federal System (Sept. 23, 1989) (on file with Columbia Law Review).
[FN340]. The majority in Garcia "doubt[ed] that courts ultimately can identify principled constitutional limitations on the scope of Congress' Commerce Clause powers over the States merely by relying on a priori definitions of state sovereignty." Garcia, 469 U.S. at 548. 
  Justice Powell wrote a vigorous dissent, accusing the majority of taking an unrealistically positive view of the political process and its capacity to sustain the values of federalism. He cited specifically the progressive weakening of local political parties, the growth in importance of national media, and the power of permanent congressional staff in developing and drafting federal law. See id. at 565 n.9, 576 (Powell, J., dissenting). 
  However, it is Justice O'Connor's dissent in Garcia that is most sympathetic to the idea of enforcing subsidiarity through the Tenth Amendment: 
    The true "essence" of federalism is that the States as States have legitimate interests which the National Government is bound to respect even though its laws are supreme . . . . 
    . . . . 
    . . . Just as surely as the Framers envisioned a National Government capable of solving national problems, they also envisioned a republic whose vitality was assured by the diffusion of power not only among the branches of the Federal Government, but also between the Federal Government and the States . . . . 
    . . . . 
    . . . The Framers' comments indicate that the sphere of state activity was to be a significant one . . . . The States were to retain authority over those local concerns of greatest relevance and importance to the people. 
Id. at 581-82 (O'Connor, J., dissenting).
[FN341]. 111 S.Ct. 2395 (1991).
[FN342]. Id. at 2401. Justice O'Connor writes: 
    [I]nasmuch as this Court in Garcia has left primarily to the political process the protection of the States against intrusive exercises of Congress' Commerce Clause powers, we must be absolutely certain that Congress intended such an exercise. 
Id. at 2403.
[FN343]. Ashcroft involved the application of the Federal Age Discrimination in Employment Act of 1967, Pub.L. No. 90-202, 81 Stat. 608 (codified as amended at 29 U.S.C. § §  621-634 (1988)), to appointed state judges. Justice O'Connor's opinion nevertheless contains a general encomium to federalism: 
    This federalist structure of joint sovereigns preserves to the people numerous advantages. It assures a decentralized government that will be more sensitive to the diverse needs of a heterogeneous society; it increases opportunity for citizen involvement in democratic process; it allows for more innovation and experimentation in government; and it makes government more responsive by putting the States in competition for a mobile citizenry. 
    Perhaps the principal benefit of the federalist system is a check on abuses of government power. . . . Just as the separation and independence of the coordinate Branches of the Federal Government serves to prevent the accumulation of excessive power in any one Branch, a healthy balance of power between the States and the Federal Government will reduce the risk of tyranny and abuse from either front. 
Ashcroft, 111 S.Ct. at 2399-40 (citations omitted).
[FN344]. 112 S.Ct. 2408 (1992).
[FN345]. See id. at 2428-29. In New York v. United States, the Court invalidated a provision of the Low-Level Radioactive Waste Policy Amendments Act of 1985, §  5(d)(2)(C), Pub.L. No. 99-240, 99 Stat. 1842 (codified at 42 U.S.C. §  202le(d)(2)(C) (1988)), because it required the states, as a matter of federal law, to choose between either accepting ownership of radioactive waste generated within their borders or regulate pursuant to federal standards. See 112 S.Ct. at 2428-29. 
  The Court's rationale for reopening the door to Tenth Amendment challenges was that entertaining them is no different than determining whether Congress acted within the scope of its enumerated powers: "Whether one views [the provision invalidated] as lying outside Congress' enumerated powers, or as infringing upon the core of state sovereignty reserved by the Tenth Amendment, the provision is inconsistent with the federal structure of our Government established by the Constitution." Id. at 2429. 
  Justice White, in a partial dissent, criticized the majority for not following the Garcia case. See id. at 2443 (White, J., dissenting).
[FN346]. Id. at 2434. For an able critique of Justice O'Connor's claim to historical support for an "autonomy of process" principle in favor of the States, which nonetheless praises the principle as a prudential doctrine, see Powell, supra note 330. For the claim that Justice O'Connor is correct as to the federal government's commandeering of state legislatures, but not of state administrative agencies (and courts), see Saikrishna Prakash, Field Office Federalism, 79 Va.L.Rev. 1957 (1993). See also Richard E. Levy, New York v. United States: An Essay on the Uses and Misuses of Precedent, History and Policy in Determining the Scope of Federal Power, 41 Kan.L.Rev. 493 (1993); Ann Althouse, Variations on a Theory of Normative Federalism; A Supreme Court Dialogue, 42 Duke L.J. 979 (1993); H. Jefferson Powell, The Oldest Question of Constitutional Law, 79 Va.L.Rev. 633 (1993).
[FN347]. 112 S.Ct. at 2420. For a subsequent application of the rule stated in New York v. United States, see Board of Natural Resources v. Brown, 992 F.2d 937 (9th Cir.1993).
[FN348]. See supra note 346.
[FN349]. 112 S.Ct. at 2424.
[FN350]. Id. at 2429.
[FN351]. Id. at 2435. Justice White, in a partial dissent, underscored Congress' full liberty, even under the majority opinion, to regulate the disposal of radioactive waste directly under the Commerce Clause: 
    Congress has the power pursuant to the Commerce Clause to regulate directly the producers of the waste. Thus, as I read it, Congress could amend the statute to say that if a State fails to meet the [deadline for adequate waste disposal] . . . no low-level radioactive waste may be shipped out of the State. . . . 
Id. at 2445 (White, J., dissenting).
[FN352]. Id. at 2424.
[FN353]. U.S. Const. amend. X.
[FN354]. The Supreme Court has described the Tenth Amendment as "a tautology." New York v. United States, 112 S.Ct. at 2418 (citing United States v. Darby, 312 U.S. 100, 124 (1941) (The Tenth Amendment "states but a truism that all is retained which has not been surrendered.")).
[FN355]. Although the Constitution's Guarantee Clause has come into consideration recently as a source of federalism constraints on Congress, the Clause has been thought to protect at most the states' autonomy in defining the franchise for state office, organizing the machinery of state government, establishing state personnel policies, and allocating state regulatory and enforcement resources, but not to protect states from federal laws governing private conduct in areas traditionally regulated by the states. See Merritt, supra note 290, at 70 ("[T]he protection afforded states by the guarantee clause does not prevent Congress from preempting areas of substantive state law. The guarantee clause grants states a measure of autonomy over their governmental processes; it does not promise them sovereignty over any aspect of private behavior.").
[FN356]. See supra notes 317-329 and accompanying text.
[FN357]. See, e.g., Kenaitze Indian Tribe v. Alaska, 860 F.2d 312 (9th Cir.1988), cert. denied, 491 U.S. 905 (1989) (holding that where a state exercises its power to regulate pursuant to a federal statute, the state must use such power in a manner that is consistent with congressional intent).
[FN358]. Gade v. National Solid Wastes Management Ass'n, 112 S.Ct. 2374, 2381 (1992) (quoting Allis-Chalmers Corp. v. Lueck, 471 U.S. 202, 208 (1985)); Ingersoll-Rand Co. v. McClendon, 498 U.S. 133, 137-38 (1990) (also quoting Allis-Chalmers Corp. v. Lueck).
[FN359]. Allis-Chalmers Corp. v. Lueck, 471 U.S. at 208 (quoting Malone v. White Motor Corp., 435 U.S. 497, 504 (1978)).
[FN360]. See, e.g., Pierce, supra note 292, at 629-31, citing Jones v. Rath Packing Co., 430 U.S. 519 (1977); Northern Natural Gas Co. v. State Corp. Comm'n, 372 U.S. 84 (1963); Rice v. Santa Fe Elevator Corp., 331 U.S. 218, 230 (1947); see also William Cohen, Congressional Power to Define State Power to Regulate Commerce: Consent and Preemption, in 2 Courts and Free Markets 523, 525 (Terrance Sandalow & Eric Stein eds., 1982) (arguing that Congress may occupy the field, even to the extent of regulating matters of peculiarly local concern that nevertheless affect interstate commerce. "[T]he issue, in preemption cases, simply stated, is not what Congress has the power to do, but what Congress has done." Id. at 537).
[FN361]. See supra notes 331-340 and accompanying text.
[FN362]. "[Since] Congress rarely addresses issues of preemption of state law explicitly or in detail . . . the Court usually must determine congressional intent based on its analysis of the general purposes of the federal statute and the relationship between those general purposes and the state action at issue." Pierce, supra note 292, at 629; see, e.g., Pilot Life Ins. Co. v. Dedeaux, 481 U.S. 41, 51 (1987).
[FN363]. See, e.g., Hillsborough County, Fla. v. Automated Medical Labs., 471 U.S. 707, 713 (1985); see also id. at 715 (public health and safety is not a field in which a dominant federal interest will lightly be assumed).
[FN364]. See Wisconsin Pub. Intervenor v. Mortier, 111 S.Ct. 2476, 2481- 82 (1991); Sunstein,supra note 22, at 164, 225-26.
[FN365]. See generally Scalia, supra note 295, at 4. 
  Legislation has been introduced in the Senate that would markedly strengthen the presumption against preemption. The legislation--"The Preemption Clarification and Information Act"--would provide that "[n]o statute, or rule promulgated under such statute, shall preempt, in whole or in part, any state or local government law, ordinance, or regulation, unless the statute explicitly states that such preemption is intended or unless there is a direct conflict between such statute and state or local law, ordinance, or regulation, so the two cannot be reconciled or consistently stand together." S. 480, 103d Cong., 1st Sess. (1993), introduced by Senators Levin and Durenberger; see also H.R. 2327, 103d Cong., 1st Sess. (1993).
[FN366]. See, e.g., Pierce, supra note 292, at 630 (citing Ray v. Atlantic Richfield Co., 435 U.S. 151 (1978)); see also Hines v. Davidowitz, 312 U.S. 52, 67(1941).
[FN367]. See Cohen, supra note 360, at 541; Roger C. Cramton, Pennsylvania v. Nelson: A Case Study in Federal Preemption, 26 U.Chi.L.Rev. 85, 87-88(1958). According to Cohen, the outcome seldom turns on the "technical mesh" between state and federal law or the consequences of "overlap," but rather on the wisdom of the respective rules, the desirability (in light of the interests affected) of having the matter regulated at the one level or the other, and the relative advantages of having a uniform federal rule (or at least a rule fixed by an authority having a national perspective) or one that varies locally. See Cohen, supra note 360. These are precisely the kinds of factors that Congress would in principle consult if it were facing the question.
[FN368]. See, e.g., Pierce, supra note 292, at 631-36 (citing Silkwood v. Kerr-McGee Corp., 464 U.S. 238 (1984); Arkansas Elec. Power Coop. Corp. v. Arkansas Pub. Serv. Comm'n, 461 U.S. 375 (1983); Pacific Gas & Elec. Co. v. State Energy Resources Conservation & Dev. Comm'n, 461 U.S. 190 (1983)).
[FN369]. For a legislative proposal in Congress that would allow federal preemption of state law on the basis of inconsistency between the two only when "there is a direct conflict between [them], so the two cannot be reconciled or consistently stand together," see The Preemption Clarification and Information Act, S. 480, supra note 365; H.R. 2327, supra note 365.
[FN370]. See supra note 237. As noted, the Maastricht Treaty does not declare subsidiarity to be a justiciable principle. But the European Council, expounding the subsidiarity doctrine after Maastricht, assumed that it would be justiciable, at least in direct actions in the Court of justice. See supra notes 238-241 and accompanying text.
[FN371]. Partly at the urging of the National Governors' Association, however, federal agencies are increasingly structuring their rulemaking procedures in such a way that state and local governments are effectively heard in the development of federal regulations--not only on the question of the necessity for federal action, but also on the administrative and financial costs that federal action imposes on the lower levels of government. See OMB, Annual Regulatory Program of the United States Government, 1987-1988, at 27 [hereinafter OMB, Regulatory Program, 1987-1988].
[FN372]. See supra notes 317-329 and accompanying text.
[FN373]. 452 U.S. 264 (1981).
[FN374]. The Court itself depicted the choice as follows: 
    [T]he States are not compelled to enforce the . . . standards, to expend any state funds, or to participate in the federal regulatory program in any manner whatsoever. If a State does not wish to submit a proposed permanent program that complies with the Act and implementing regulations, the full regulatory burden will be borne by the Federal Government. 
Id. at 288. On this basis, the Court concluded that the Act did not  "commandeer[] the legislative processes of the States." Id.
[FN375]. Id. at 290.
[FN376]. See supra notes 356-57 and accompanying text.
[FN377]. See Capital Cities Cable, Inc. v. Crisp, 467 U.S. 691, 699  (1984); Fidelity Fed.Sav. & Loan Ass'n v. De la Cuesta, 458 U.S. 141, 153- 54 (1982); Ray v. Atlantic Richfield Co., 435 U.S. 151, 163-66, 170 (1978); United States v. Shimer, 367 U.S. 374, 381-83 (1961).
[FN378]. Early support for this view may be found in Paul R. Verkuil, Preemption of State Law by the Federal Trade Commission, 1976 Duke L.J. 225; see also Arkansas Elec. Power Coop. Corp. v. Arkansas Pub.Serv.Comm'n, 461 U.S. 375 (1983); American Optometric Ass'n v. FTC, 626 F.2d 896 (D.C. Cir.1980).
[FN379]. See, e.g., Katherine Gibbs School, Inc. v. FTC, 612 F.2d 658 (2d Cir.1979).
[FN380]. See generally Pierce, supra note 292, at 640. To compensate for this latitude, Pierce specifically recommends that reviewing courts not only ensure that the states have adequate notice and opportunity to be heard before a preemptive rule is adopted, and that the preemptive effect of the rule is no broader than necessary, but also that "the agency's conclusion that the state regulation has the potential to create substantial disproportionate interstate spillovers is supported by substantial evidence and an adequate statement of reasons." Id. at 665. For an example of judicial support of an agency decision to preempt state law under a statute that does not expressly empower the agency to do so, see Capital Cities Cable v. Crisp, 467 U.S. 691 (1984). See generally Zimmerman, supra note 190, at 81 (concluding the Supreme Court has permitted Congress broad discretion to preempt traditional state and local government functions, regardless of explicit statutory preemption provisions). Nonetheless, there is evidence that the courts may in fact require agencies to give an adequate statement of reasons before preempting state law. A court of appeals recently ruled that the Environmental Protection Agency failed to provide an adequately reasoned basis for departing from its past policies when it amended its National Contingency Plan for hazardous waste disposal to exclude the states from exercising any enforcement or remedy-selection authority under the Comprehensive Environmental Response, Compensation, and Liability Act of 1980 (CERCLA). See Ohio v. Environmental Protection Agency, 997 F.2d 1520, 1524 (D.C.Cir.1993). 
  The U.S. Advisory Commission on Intergovernmental Relations has formally recommended that the standards for agency preemption of state law be tightened: 
    (3) The executive branch [shall] not preempt by administrative rulemaking unless Congress has expressly authorized such action and established clear guidelines for doing so, and unless the administrative agency taking such action clearly expresses its intent to preempt. 
    (4) The federal courts [shall] not confirm the validity of statutory and administrative preemptions unless accompanied by a clear statement of intent to preempt and unless the extent of preemption is no greater than necessary to give effect to that intent. . . . 
ACIR Recommendations (March 1988), quoted in ACIR, Mixed Record, supra note 289, at 115; see also U.S. Advisory Comm'n on Intergovernmental Relations, Federal Statutory Preemption of State and Local Authority: History, Inventory, and Issues (Recommendations 1 through 3) 2, 11-13, 40-41 (1992). On partial preemption in particular, see Zimmerman, supra note 190, at 91-100 (defining and discussing several types of partial preemption). 
  As noted above, legislation pending before Congress would require an express statement of intent by Congress to preempt state law before a court could interpret a federal statute or regulation as in fact preemptive. See S. 480, supra note 365; H.R. 2327, supra note 365.
[FN381]. See supra notes 362-365. For an example, see Hillsborough County, Fla. v. Automated Medical Labs., Inc., 471 U.S. 707, 714, 716 (1985) (agency preemption may be inferred from the pervasiveness of the agency's regulations or from the dominance of the federal interest in the area).
[FN382]. See Thomas O. McGarity, Regulatory Analysis and Regulatory Reform, 65 Tex.L.Rev. 1243 (1987); see also Robert E. Litan & William D. Nordhaus, Reforming Federal Regulation 59 (1983); Michael Fix & George C. Eads, The Prospects for Regulatory Reform: The Legacy of Reagan's First Term, 2 Yale J. on Reg. 293 (1985).
[FN383]. For a recent analysis of the direct implementation and compliance costs to state and local governments generated by federal regulations, see ACIR, Mixed Record, supra note 289, at 59-68. The U.S. Advisory Commission on Intergovernmental Relations places a conservative estimate of such costs at between $2.2 billion and $3.6 billion for 1990, and at between $9 billion and $12 billion total for the years 1983 to 1990.
[FN384]. See generally Gary Lee, Costly Federal Mandates Spur Protest: States, Counties Seek Relief from Programs Imposed Without Funding, Wash. Post, Oct. 27, 1993, at A3; see also Sending a Message to Washington, 40 Nat'l J. 2369, 2369 (1986).
[FN385]. See generally Rochelle L. Stanfield, What Has 500 Parts, Costs $83 Billion and Is Condemned by Almost Everybody?, The Nat'l J., Jan. 3, 1981, at 4, 7; see also States and Cities Pay a High Price for Their Federal Aid, Heritage Found. Rep., July 15, 1986.
[FN386]. The term "unfunded mandates" refers to requirements imposed on state and local governments by federal law without coverage or reimbursement of the compliance costs. For a discussion of this phenomenon, see Zimmerman, supra note 190, at 152-58 (discussing the financial impact on state and local governments of federal mandates). 
    Unfunded mandates have recently been said to have reached such proportions as to constitute an overextension of the constitutionally delegated powers of the Congress and the Executive, an abridgment of the authority of citizens in their state and local communities to govern their own affairs, and an impairment of the ability of citizens to hold their elected federal officials accountable for the public costs of their decisions. 
ACIR, Mixed Record, supra note 289, at 4. The U.S. Advisory Commission on Intergovernmental Relations has advocated a moratorium on the imposition of unfunded or underfunded mandates for at least two years while Congress and the Executive Branch conduct a thorough review of them. See id. The National Governors' Association's Permanent Policy on Federalism, reaffirmed and modified in 1993, specifically "calls[s] on members of Congress to oppose, and the President to veto, legislation that imposes further mandates without also providing adequate funding to cover the costs of implementation." NGA, supra note 303, §  1.4.4. Meanwhile, the National Conference of State Legislatures publishes a "Hall of the States Mandates Monitor," or "Mandate Watch List," which tracks the progress of bills in Congress that would impose unfunded mandates on state and local governments. 
  Congress, as of this writing, is considering some twenty separate bills that seek to remedy the problem of unfunded mandates. The National Conference of State Legislatures has compiled and maintains a comprehensive inventory of such bills ("Comparative Analysis of Mandate Relief Bills in the 103d Congress"). Among the mechanisms that these various bills would introduce are: requirement of a General Accounting Office economic impact statement on all bills or resolutions reported by any committee (S. 81, H.R. 1088); provision for judicial review of federal agency compliance with regulatory flexibility analyses (S. 490, H.R. 830); improved or additional Congressional Budget Office estimates of state and local government compliance costs (S. 563, S. 648, S. 993, H.R. 886, H.R. 894, H.R. 1006, H.R. 1295); requirement of an OMB report in conjunction with the President's budget proposal estimating the compliance costs to state and local governments of intergovernmental regulations for the coming two fiscal years (S. 1188); guarantee of appropriations to states to cover direct costs of federal mandates (S. 648, S. 993, S. 1188, H.R. 140, H.R. 369, H.R. 410, H.R. 894, H.R.J.Res. 254); a total prohibition on future unfunded federal mandates (H.R.Con.Res. 51); a requirement that no federal statute or rule issued under it shall preempt state or local law unless the federal statute explicitly states an intent to preempt or the conflict between the statute and state or local law is direct (S. 480, H.R. 2327); and imposition of an agency-by-agency ceiling on the costs of regulation (S. 13).
[FN387]. The U.S. Advisory Commission on Intergovernmental Relations has identified four regulatory techniques as especially onerous on states and local governments: 
    (a) partial preemption (setting minimum national standards for the regulation of private activity, with implementation by the states permitted only to the extent that they meet those standards); 
    (b) direct orders (legal requirements imposed directly on State and local governments, enforceable through direct civil or criminal penalties); 
    (c) crossover sanctions (loss of financial assistance to certain State and local programs due to noncompliance with Federal requirements applicable to unrelated programs); and 
    (d) crosscutting requirements (the application of general federal legal requirements across the board to federal grants in order to advance national social or economic goals unrelated to the grants). 
ACIR, Mixed Record, supra note 289, at 7. A non-programmatic objection voiced by state and local governments concerns the decline in federal funding in support of state administrative operations. See id. at 24.
[FN388]. See Rivlin, supra note 292, at 122-25; John Kincaid, Developments in Federal-State Relations, 1990-91, in 29 The Book of the States 600, 602- 07 (1992); John Kincaid, Book Review, 46 Nat'l Tax J. 245, 246-47 (1993) (reviewing Rivlin, supra note 292); see also David S. Broder, Frayed Federalism, Wash. Post, Aug. 15, 1993, at C7 (remarking that "[d]uring much of the past decade, the pattern of behavior in a national capital beset by rising deficits was to load more duties onto the states and localities--and send less money to pay for them").
[FN389]. The U.S. Advisory Commission on Intergovernmental Relations formulated recommendations as early as 1984 that closely track the principles of subsidiarity and proportionality, respectively: 
    [F]ederal intergovernmental regulation is warranted only when a clear and convincing case has demonstrated both the necessity of [federal] intervention and a marked inability of state and local governments to address the regulatory problem involved. In making this determination, the Commission strongly believes that . . . the federal government[] [must consider its] responsibility to maintain the viability of the federal system and to respect the institutional integrity of states and their localities. 
    If, according to this test, the federal government's involvement in a regulatory program is appropriate, the Commission further recommends that the federal government choose the least intrusive means of intergovernmental regulation consistent with the national interest, allowing state and local governments the maximum degree of flexibility permissible. 
ACIR, Regulatory Federalism, supra note 314, at 259 (Recommendation A.1).
[FN390]. Daniel Elazar believes that the United States has come to terms with its "somewhat chaotic existing system of intergovernmental sharing." Elazar, supra note 289, at 232. Accordingly, debate is less often over federalism as such than over devising the best ways to organize specific federal-state cooperative activities. See id. at 232-37. For a catalogue of leading strategies for reorganizing federal-state cooperation in the United States, see National Conference of State Legislatures, Official Policy on Federalism, supra note 289.
[FN391]. See Bureau of the Budget, Circular A-85 (June 28, 1967). Circular A-85 was based on a 1966 memorandum of President Johnson to the Director of the Bureau of the Budget (predecessor of the Office of Management and Budget) and to the heads of agencies. The memorandum on Consultation with Heads of State and Local Governments in Development of Federal Rules, Regulations, Standards, Procedures and Guidelines (Nov. 11, 1966) is discussed in Elazar, supra note 289, at 168, and in ACIR, Regulatory Federalism, supra note 314, at 209-10. 
  Circular A-85 established procedures by which proposed agency rules having an intergovernmental impact were mandatorily submitted early in the process to the appropriate national association of state and local officials for review and comment. The circular made the U.S. Advisory Commission on Intergovernmental Relations responsible for seeing to it that agency proposals reached the appropriate bodies for review and that their reviews in turn reached the agencies. 
  Executive Order 12,612, discussed infra notes 425-443 and accompanying text, requires executive branch agencies to consult with appropriate state officials and with organizations representing the states before imposing national standards in a regulatory area ordinarily subject to regulation by the states.
[FN392]. For a discussion of Circular A-85 and criticism of its effectiveness, see ACIR, Regulatory Federalism, supra note 314, at 209-10.
[FN393]. Circular A-85 was officially rescinded in 1978 with President Carter's issuance of a more general policy in the form of Executive Order 12,044. See infra note 401. In a memorandum to the heads of executive agencies accompanying Executive Order 12,044, President Carter recommended that certain national organizations representing state and local governments systematically review the semi-annual regulatory agendas that the Executive Order required the agencies to publish. The Order also required the agencies to communicate their concerns over the intergovernmental effects of a proposal to the responsible agency. Once in receipt of such a communication, the agency was required to develop a plan for consultation with state and local governments. See Memorandum from the President to Heads of Executive Departments and Agencies (Mar. 23, 1978), discussed in ACIR, Regulatory Federalism, supra note 314, at 211-12. Executive Order 12,044 was in turn replaced by President Reagan's Executive Order 12,291. See infra notes 404-420 and accompanying text.
[FN394]. See ACIR, Regulatory Federalism, supra note 314, at 211-14, 282, 286-87, 302-05, 310-12.
[FN395]. See, e.g., The Regulatory Reform Act of 1982, S. 1080, 97th Congress, 1st Sess. (1981). Had this bill been passed, section 3 would have amended the Administrative Procedure Act (APA) to require agencies engaged in rulemaking to request comments from state and local governments on the cost to those governments of any proposed rule. According to the Senate Report, the bill would have "require[d] special efforts by federal agencies to identify and analyze [these burdens] in order to better understand the effect of federal regulations on State and local governments." S.Rep. No. 305, 97th Cong., 1st Sess. 23 (1981). For "major" rules, as defined in the bill, section 4 of the Act would have made the burdens on state and local government an integral part of a statutorily required "regulatory analysis." See id. at 55, 127. The APA would also have been amended to require that agencies include in their statement of basis and purpose of a rule both an analysis of the alternative measures suggested by public comments received and a response to comments by state and local governments on the burdens likely to be imposed on them. See id. at 29. The Senate Report makes it clear that state and local regulatory mechanisms are among the alternatives that an agency would have to consider in its rulemaking. See id. at 50. 
  S. 1080, section 8, would also have expressly amended the Federal Advisory Committee Act (FACA) to permit state and local officials and their representatives to meet with federal regulators without becoming subject to the requirements of FACA. See S. 1080, supra, §  8.
[FN396]. The U.S. Advisory Commission on Intergovernmental Relations accordingly has urged state and local governments to take precisely this initiative by "press[ing] for early access to the administrative rulemaking process." ACIR, Mixed Record, supra note 289, at 4 (Recommendation 2(a)(v)). 
  Organizations such as the National Conference of State Legislatures and the National Governors' Association are active in bringing their federalism concerns over proposed regulations to the attention of federal agency regulators. See, e.g., Letter from William T. Pound, Executive Director, National Conference of State Legislatures, to Mark Ragen, Assistant Secretary for Children and Families, U.S. Department of Health and Human Services (Aug. 5, 1991) (on file with the Columbia Law Review) (opposing proposed regulations on federal aid for child care on the ground that they establish standards that are too rigid and impose both unfunded mandates and excessive administrative burdens on the states). The letter cites Executive Order 12,612, discussed infra notes 425-443 and accompanying text, in support of its claim that provisions of the proposed rule "do not give sufficient credence to the states," and "limits [the] states' ability to decide the level of importance of health and safety regulations and parental choice." Letter, supra, at 3. 
  For a similar statement of position by the National Conference of State Legislatures (NCSL), in the form of an "Official Policy," rather than congressional testimony, see NCSL, Official Policy on Child Support Enforcement, objecting to "treating a weakness [in the enforcement of parental support obligations) by removing it to the federal government and funding, creating, and training a new bureaucracy at the national level." The Conference urges that federal efforts "be directed to helping states do a better job," chiefly through cooperation, training and financial aid. See id. at 3. 
  Agencies may of course systematically consult with their state and local government counterparts on a voluntary basis. In 1985, for example, the Environmental Protection Agency created a state-EPA consultation committee consisting of environmental officials from seventeen states. The committee was to meet four times a year. See ACIR, Mixed Record, supra note 289, at 37.
[FN397]. See The Fiscal Accountability and Intergovernmental Reform Act, H.R. 1295, supra note 305, § §  202-203.
[FN398]. See id. §  203.
[FN399]. President Nixon's "Quality of Life Review" was the first systematic attempt by the Presidency to establish regulatory oversight of the agencies. It required the interagency exchange of information and views prior to an agency's adoption of any proposed or final rule on the environment, consumer protection or public health and safety. The process, coordinated by the Office of Management and Budget (OMB), sought to eliminate regulatory overlap and to resolve interagency disputes. See Morton Rosenberg, Regulatory Management at OMB, in Congressional Res. Serv., Library of Congress, prepared for the Senate Comm. on Governmental Affairs, 99th Cong., 2d Sess. (1986).
[FN400]. President Ford's Executive Order 11,821, 3 C.F.R. 926 (1971- 1975), extended the regulatory review process to all executive agencies, but focused on the inflationary impact of federal rules. Prior to proposing "major" rules (as defined in the Order), agencies were required to prepare and submit to the Council on Wage and Price Stability (COWPS) an Inflationary Impact Statement. COWPS had no power to require changes to the proposed rules and OMB's powers were strictly managerial.
[FN401]. President Carter's Executive Order 12,044, 3 C.F.R. 154  (1979), required executive agencies to conduct a "regulatory analysis" of all "significant" rules before issuing them in proposal form. The analysis was meant to assess the rules' impact in terms of costs and benefits and to demonstrate the agencies' consideration of regulatory alternatives. The agencies also were required to prepare semi-annual agendas of their proposed rulemakings. The Regulatory Council (the heads of all executive agencies and departments and, on a voluntary basis, the independent regulatory agencies) collected and disseminated information about the agencies' proposals and constructed a semi-annual Regulatory Calendar whose purpose was to help coordinate regulation among the agencies. In addition, a Regulatory Analysis Review Group (RARG), consisting of representatives from the major regulatory agencies, chaired by the Chair of the Council of Economic Advisers, selected 10 to 20 proposed rules per year, chosen on account of their substantial economic impact, for independent review and comment prior to adoption. OMB's role was to provide guidance to the agencies on the conduct of regulatory analyses.
[FN402]. The principal Executive Orders--12,291, 12,372, and 12,612--are taken up below. See notes 404-455 and accompanying text.
[FN403]. See infra note 456 and accompanying text.
[FN404]. Exec. Order No. 12,291, 3 C.F.R. 127 (1981).
[FN405]. Id. §  2.
[FN406]. See id. §  2(a).
[FN407]. See id. §  2(c).
[FN408]. See id. §  2(e).
[FN409]. Id. §  2(b).
[FN410]. Id. §  2(d).
[FN411]. See id. §  1(b).
[FN412]. See id. §  3(d)(1)-(4).
[FN413]. See id. §  3(e).
[FN414]. See id. §  3(f)(1).
[FN415]. See id. §  3(f)(2).
[FN416]. See id. §  3(i).
[FN417]. Id. §  9.
[FN418]. Among the OMB's sources of leverage are its control over agency budgets and staffing levels, its right to disapprove an agency's programs of information collection, and its power to clear agency requests for new legislation. Moreover, OMB's power under Executive Order 12,291 to delay the proposal or adoption of rules (conceivably indefinitely) pending its own review was itself a significant sanction over an agency eager to finish a piece of regulatory business. See Joseph Cooper & William F. West, Presidential Power and Republican Government: The Theory and Practice of OMB Review of Agency Rules, 50 J.Pol. 864, 874, 876 (1988).
[FN419]. Exec. Order No. 12,291, supra note 404. 
  Subsequently, Executive Order 12,498 measurably strengthened Executive Order 12,291 in its restraint of the agencies by requiring them to prepare annual agendas of their ongoing and projected rulemaking activities for the year, to demonstrate their conformity with the administration's regulatory principles and, most important, to secure OMB approval of any agenda item before undertaking rulemaking activities with respect to it. See Exec. Order No. 12,498, 50 Fed.Reg. 1036 (1985). Executive Order 12,498 was designed to identify unnecessary federal interventions at an early enough stage to avoid the investment of resources normally made, and the raised expectations normally created, by the time a proposed rule has already been formulated. The Order thus sought to avert regulatory faits accomplis. See OMB, Regulatory Program, 1987-1988, supra note 371, at xiii. Executive Order 12,498 in effect gave OMB a veto over the agency's individual regulatory agenda items, which is more than Executive Order 12,291 gave OMB over proposed or final rules. A regulatory action omitted from the approved Regulatory Program, or materially different from the one described in the Program, could not (subject to certain narrow exceptions) be undertaken without OMB's express approval. As in the case of other Executive Orders that empower OMB, disputes between OMB and an executive agency could be brought to the President for resolution. 
  Executive Order 12,498 was, along with Executive Order 12,291, repealed in September 1993 by President Clinton, and replaced with a new comprehensive Executive Order on regulatory planning and review, No. 12,866. See infra note 456.
[FN420]. See generally Cooper & West, supra note 418.
[FN421]. Exec. Order No. 12,372, 3 C.F.R. 197 (1982 Comp.).
[FN422]. Id. preamble.
[FN423]. See id. §  2(d).
[FN424]. See id. §  2(c).
[FN425]. Exec. Order No. 12,612, 3 C.F.R. 252 (1987). The Order grew out of a recommendation by a federal interagency task force ("The Working Group on Federalism") created in 1985 by President Reagan's Domestic Policy Council.
[FN426]. See infra notes 447-454 and accompanying text.
[FN427]. Exec. Order No. 12,612, supra note 425, preamble. The Office of Management and Budget, which has chief responsibility for implementing Executive Order 12,612, expressed the idea behind the Order as follows: 
    Government works best when decisionmaking responsibilities are placed at the lowest possible level. Important decisions affecting people should be made by those closest to the problem. Moreover, responsiveness to local preferences and conditions is best assured by providing local institutions with authority and responsibility for action. 
OMB, Regulatory Program 1988-1989, supra note 287, at 26. More specifically, OMB cites a "tendency of [the] Federal government . . . to ignore or disregard State law in the accomplishment of a Federal objective." Id. at 30.
[FN428]. Exec. Order No. 12,612, supra note 425, §  1(a). "States" is defined as "States of the United States of America, individually or collectively, and, where relevant, . . . State governments, including units of local government and other political subdivisions established by the States." Id. §  1(b).
[FN429]. See id. §  2(a). Federalism is claimed to promote political liberty by limiting the size and scope of the national government.
[FN430]. The people of the States are claimed by the Order to be basically free "to define the moral, political, and legal character of their lives." Id. §  2(d). Federal authorities are accordingly urged to encourage "individuals, families, neighborhoods, local governments, and private associations to achieve their personal, social and economic objectives through cooperative effort." Id. §  2(h).
[FN431]. "The nature of our constitutional system encourages a healthy diversity in the public policies adopted by the people of the several States according to their own conditions, needs, and desires [and leaves] individual States and communities . . . free to experiment with a variety of approaches to public issues." Id. §  2(f).
[FN432]. See id. §  2(b), (c), (g). For the text of the Tenth Amendment, see supra note 139.
[FN433]. Id. §  2(e).
[FN434]. Id. §  2(i). Moreover, "[u]ncertainties regarding the legitimate authority of the national government should be resolved against regulation at the national level." Id.
[FN435]. Id. §  3(b)(1).
[FN436]. Id.
[FN437]. Id. §  3(a). The Order adds that, where practicable, the States should be consulted before any such action is taken, presumably in part to help in assessing the "necessity" of federal action. When action within the federal sphere would limit the "policymaking discretion" of the States, it should be undertaken only if "national activity is necessitated by the presence of a problem of national scope." Id. §  3(b).
[FN438]. Id. §  3(d)(1). The Order also addresses state administration of federal law. Federal authorities are told to "grant the States the maximum administrative discretion possible." Id. §  3(c).
[FN439]. Id. §  3(d)(2). When national standards are nonetheless required, agencies are told to consult with appropriate state officials in developing them. Id. §  3(d)(3). 
  Executive Order 12,612 does not by its terms address the question of federal agency preemption of state law. It is clear from the tenor of the Order, however, that agency preemption is disfavored. This particular point was actually made explicit in a Report by the Presidential Task Force on Regulatory Relief (Aug. 11, 1983), setting out ten general guidelines to the agencies for implementing Executive Order 12,291. According to one of the guidelines, "[f]ederal regulations should not preempt State laws or regulations, except to guarantee rights of national citizenship or to avoid significant burdens on interstate commerce." The Report is discussed in OMB, Regulatory Program, 1987- 1988, supra note 371, at 16-23.
[FN440]. Exec. Order No. 12,612, supra note 425, §  6(b). Each executive department and agency is supposed to appoint an official responsible for ensuring implementation of the Executive Order and, more particularly, for determining which proposed policies have sufficient federalism implications to warrant preparation of a Federalism Assessment. See id. § §  6(a), 6(b).
[FN441]. See id. §  6(c). The reference to "traditional state governmental functions" is an allusion to National League of Cities v. Usery, 426 U.S. 833 (1976), overruled by Garcia v. San Antonio Metro. Transit Auth., 469 U.S. 528 (1985). See supra notes 334-340 and accompanying text.
[FN442]. See Exec. Order No. 12,612, supra note 425, § §  6(b), 6(c).
[FN443]. Id. §  8.
[FN444]. "Cost-benefit analysis is not an exact science; instead, its conclusions typically rest on a variety of more or less discretionary judgments." Cooper & West, supra note 418, at 878.
[FN445]. Since 1981, OMB has published annual reports listing every agency rule returned by OMB to an agency for further consideration, or modified or withdrawn as a result of OMB review under Executive Order 12,291. OMB has also, pursuant to Executive Order 12,498, supra note 419, published an Annual Regulatory Program of the United States Government, beginning with the year April 1, 1985-March 31, 1986. 
  OMB reported in its 1986-1987 Program that, of the rules reviewed in that period, OMB approved 68.3%. 22.9% were modified by the agency following OMB review, 2.8% were withdrawn by the agency, and 1.4% were simply returned to the agency for reconsideration as inconsistent with the Administration's regulatory policy. (The remaining 4.5% were either found to be exempt from review or returned to the agency on formal grounds.) As of the end of 1986, OMB had reviewed a total of 5,900 proposed rules and 8,200 final rules under Executive Order 12,291. See OMB, Regulatory Program, 1987-1988, supra note 371. 
  OMB also interprets the apparent decline since 1981 in the number of rules proposed annually, and the reduction in their scope and ambitiousness, as evidence of OMB influence. (OMB reported that in 1986 the number of pages in the Federal Register declined to the lowest level since 1974). See id. at 626- 27. Overall, OMB claims that Executive Order 12,291 has "held the number of new rules to the minimum necessary, . . . revised ill-conceived ones, . . . and imposed long needed discipline on the rulemaking process." Hearings before the Governmental Affairs Subcommittee, 1986, at 227. For further favorable evaluation by OMB of its own review efforts, see OMB, Regulatory Program, 1987- 88, supra note 371, at xlix.
[FN446]. As Cooper and West note: 
    In general, E.O. 12291 has been an effective means of identifying, evaluating, and influencing those agency policies most important to the president and his key constituencies. It is true, of course, that oversight has not been comprehensive, given the small size of [the OMB] staff . . . and the large number of rules submitted for review each year. . . . Yet the Reagan order has evoked a diffuse but effective set of mechanisms for bringing especially significant and/or politically troublesome rules to the attention of administration officials . . . . Typically OMB has been able to achieve its key policy goals through a combination of pressure and delay. Cooper & West, supra note 418, at 77. Cooper and West thus conclude that the OMB statistics show the Executive Orders, particularly 12,291, to have been very effective. They cite the significant number of rules disapproved by OMB and modified accordingly, the importance of those particular rules, and the trend over time toward greater rates of disapproval and modification. They also argue, but of course cannot easily prove, that the Orders have an effect by way of anticipation. In other words, the agencies arguably formulate and adopt rules with the prospect of OMB review and objections in mind. See id. at 875-76. 
  A report by Congress' Legislative Research Service concludes as follows:  "Taken together, Executive Orders 12291 and 12498 provide the President, through OMB, with a formidable apparatus to significantly influence, if not effectively control, regulatory decisionmaking of covered agencies at all stages of the rule formulation and development process." Rosenberg, supra note 399, at 210. 
  The U.S. Advisory Commission on Intergovernmental Relations is much less positive in its assessment of the Orders. "President Reagan's election, the creation of the Presidential Task Force on Regulatory Relief, and the new rulemaking procedures associated with Executive Order 12291 did not alter the fundamental dynamics of the policymaking process." ACIR, Mixed Record, supra note 289, at 27.
[FN447]. OMB also has issued no guidelines to the agencies concerning their performance of Federalism Assessments.
[FN448]. "[T]he executive order requirements are commonly given perfunctory treatment by federal regulatory agencies." ACIR, Mixed Record, supra note 289, at 35.
[FN449]. The other regular section headings for each initiative in the annual regulatory program are "Problem to Be Solved," "Approach," "Changes in Policy and Timing," "Currently Projected Costs and Benefits," "Next Steps," and "Agency Contact."
[FN450]. Executive Office of the President, Regulatory Program of the United States Government 1992-1993, at 344.
[FN451]. Id. at 608.
[FN452]. Id. at 372.
[FN453]. An example of a Federalism Assessment that is silent about regulatory alternatives at the state and local level is the following: "The problem of head injuries due to vehicle interior contacts is fairly large. Injury reductions are possible if structures capable of cushioning head impacts in crashes are developed. A variety of factors, including the belief that certain modifications may not have consumer appeal, prevent manufacturers from readily making safety improvements without Federal regulation." Id. at 385.
[FN454]. ACIR, Mixed Record, supra note 289, at 2.
[FN455]. See id. at 33 (the Order "changed the nature of internal debate").
[FN456]. Exec. Order No. 12,866, 58 Fed.Reg. 51,735 (1993). For an informal account of the new Order, see John F. Cooney, Regulatory Review in the Clinton Administration, Admin. L. News, Fall 1993, at 1.
[FN457]. The heart of the Order, as of its predecessors, is the mandatory conduct of agency cost-benefit analyses, OMB review of such analyses, the mandatory preference for the least burdensome regulatory alternatives (assuming some form of regulation is in fact necessary), and an agency-by-agency regulatory agenda. Newer elements in the Order include the requirement of openness and accessibility in the regulatory review process, the creation of opportunities for consultation in the planning mechanism, a systematic review of existing regulations, and the commitment of principal oversight authority to the Vice President. See Exec. Order No. 12,866, supra note 456.
[FN458]. "The American people deserve . . . regulatory approaches that respect the role of State [and] local . . . governments." Id. preamble.
[FN459]. See id. §  4 (e) (requiring quarterly meetings "to identify both existing and proposed regulations that may uniquely or significantly affect those governmental entities"). State and local governments are also specifically encouraged to assist OMB in identifying existing regulations that impose significant or unique burdens on them and that may no longer be justified. See id. §  5(b).
[FN460]. See id. §  6 (a)(1).
[FN461]. Section 1 (b)(9) reads: 
    Wherever feasible, agencies shall seek views of appropriate State, local, and tribal officials before imposing regulatory requirements that might significantly or uniquely affect those governmental entities. Each agency shall assess the effects of Federal regulations on State, local, and tribal governments, including specifically the availability of resources to carry out those mandates, and seek to minimize those burdens that uniquely or significantly affect such governmental entities, consistent with achieving regulatory objectives. 
Id. §  1(b)(9).
[FN462]. However, section 6 (a)(3)(B)(ii) requires agencies to provide OMB, in the case of all significant proposed rules, with an assessment of how the proposal "avoids undue interference with State, local, and tribal governments in the exercise of their governmental functions." Id. §  6(a)(3)(B)(ii). It remains to be seen not only how serious this assessment will have to be, but also whether the notion of "undue interference" will include erosion of state and local government policymaking freedom.
[FN463]. See Exec. Order No. 12,291, supra note 404; Exec. Order No. 12,498, supra note 419.
[FN464]. Justice Antonin Scalia has observed that subsidiarity is not a "principle of law" in the United States, but at most "a desideratum of policy." (Emphasis omitted). He finds that, even as a mere "aspiration rather than a legal rule," subsidiarity "deserve[s] a place alongside such other unquestionably true and indubitably unhelpful propositions as 'do good and avoid evil' and 'buy low and sell high."' Scalia, supra note 295.
[FN465]. See National League of Cities v. Usery, 426 U.S. 833, 852  (1976), overruled by Garcia v. San Antonio Metro. Transit Auth., 469 U.S. 528 (1985).
[FN466]. See New York v. United States, 112 S.Ct. 2408, 2428 (1992).
[FN467]. See supra notes 315, 382-398 and accompanying text.
[FN468]. See supra notes 383-398 and accompanying text. See generally Zimmerman, supra note 190, at 15-16 (comparing states' favorable response to Reagan-era shift away from federal regulation to states' fiscal objections to the same).
[FN469]. See supra note 225.
[FN470]. See generally Edmund W. Kitch, Regulation and the American Common Market in Regulation, Federalism and Interstate Commerce 9, 12-13 (A. Dan Tarlock ed., 1981). For an extended discussion of a federalism formula based on the "spillover" effects of state regulation on other states, see Pierce, supra note 292, at 646-61. OMB acknowledges that severe negative spillover from state regulation of an exclusively local problem may justify federal intervention: 
    At the same time, Federal regulation may be justified, even when the object of regulation is exclusively local, if the benefits of regulation are primarily local but the costs fall disproportionately on citizens of other States. In such cases States have incentives to be too restrictive. 
OMB, Regulatory Program, 1988-1989, supra note 287, at 21.
[FN471]. For an attempt to consider the full range of relevant considerations, and still develop presumptions in favor of either state or federal regulation according to the type of regulation involved, see Susan Bartlett Foote, Beyond the Politics of Federalism: An Alternative Model, 1 Yale J. on Reg. 217 (1984).
[FN472]. OMB, Regulatory Program, 1988-1989, supra note 287, at 21. According to OMB, however, a mere linkage to interstate commerce is insufficient to overcome the preference for state action: "It is not a sufficient case for Federal regulation that the object of regulation is part of interstate commerce." Id.
[FN473]. See Making Sense, supra note 21, at 2-6.
[FN474]. See supra notes 256-274 and accompanying text.
[FN475]. Wechsler, supra note 288, at 451. "[T]he national political process in the United States--and especially the role of the state in the composition and selection of the central government--is intrinsically well adapted to retarding or restraining new intrusions by the center on the domain of the states." See id. at 543.
[FN476]. See supra notes 262-267 and accompanying text.
[FN477]. See supra notes 259-261 and accompanying text.
[FN478]. See supra note 268 and accompanying text.
[FN479]. See supra notes 269-271 and accompanying text.
[FN480]. See supra notes 272-273 and accompanying text.
[FN481]. See supra note 275 and accompanying text.
[FN482]. Another such result is that the efficacy of Community law in Europe continues to depend on the efficacy of Member State administrations and courts.
[FN483]. See supra notes 345-351 and accompanying text. For a comparison between the attitudes toward commandeering in the United States and the Community, see James E. Pfander, Permissible Directives in Europe and Unlawful Conscriptions in the United States (forthcoming 1994). Pfander predicts increasing disquiet in Europe over the use of directives as a source of unfunded mandates. See id. at 81.
[FN484]. See supra note 8.
[FN485]. See Koopmans, supra note 275, at 1050 (arguing that "the important thing is probably not to abolish States or to replace old States by new States, but to devise levels of coordinate government").
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