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Introduction
For a principle that has dominated discussions of European federalism for over five years, subsidiarity has received surprisingly poor academic mention. Subsidiarity has been criticized as "inelegant . . Eurospeak,""" [FN1] "the epitome of confusion," [FN2] and simple "gobbledegook." [FN3] It has been described by some as nothing new [FN4] and by others as quite novel and actually quite dangerous. [FN5] The President of the Commission of the European Communities, said to be an enthusiast of subsidiarity, finds it used at times as an "alibi," [FN6] and more specifically as "a fig leaf . . . to conceal  an  unwillingness to honour the commitments which have already been endorsed." [FN7] Despite subsidiarity's apparent difficulties, the drafters of the Maastricht Treaty on European Union (TEU) nevertheless chose to make the principle a central tenet of the Community's latest constitutional reform. [FN8]
  As set out in the TEU, subsidiarity enjoins the institutions of the Community to act in areas of concurrent competence "only if and insofar as the objectives of the proposed action cannot be sufficiently achieved by the Member States."  [FN9] According to the principle, the Community institutions should refrain from acting, even when constitutionally permitted to do so, if their objectives could effectively be served by action taken at or below the Member State level. The drafters' apparent purpose was to reassure Member State populations, and subcommunities within those populations, that the Community's seemingly inexorable march toward greater legal and political integration would not needlessly trample their legitimate claims to democratic self-governance and cultural diversity.
  In this Article, I seek to understand the apparent contradiction between subsidiarity's high claims and its relatively low esteem. The Article consists of four parts. Part I offers a largely historical explanation for the importance that Community leaders have apparently ceded to subsidiarity, while Part II confronts the realities of making subsidiarity in Europe more than a purely rhetorical device. In Part III, I conduct a search for subsidiarity as a principle and practice of U.S. federalism, in the belief that the exercise may instruct us about the utility for the Community of an instrument as seemingly problematic as subsidiarity, as well as about the relationship between subsidiarity and federalism more generally. Part IV sets out the results of this comparison.
  My overall reasoning and conclusions are as follows. In the first place, it seems clear that making subsidiarity into a meaningful and manageable instrument of political control will not in any event be an easy task. Therefore, before requiring that the political branches practice subsidiarity, or that the Court of Justice possibly police their performance in doing so, one must first mount a strong case for the principle itself. Subsidiarity, in other words, must not only mean something; it must matter. Part I of this Article accordingly seeks to define the subsidiarity principle and to show why it has assumed such singular significance in the Community's present constitutional situation. In my view, the principle of subsidiarity is not only a plausible response to the federalism patterns that have developed in the Community over the past thirty-five years, but a compelling one.
  I also conclude that, while elusive and sometimes deeply confusing, subsidiarity is a meaningful and useful notion. However, I maintain that in order for subsidiarity to achieve its purpose--namely to redress what is claimed to be a serious and growing power imbalance within the Community's divided-power system [FN10]--it will have to be practiced as well as preached. If political participants conclude that other players succeed in paying pure lip service to subsidiarity, they will be tempted to do likewise; in that event, subsidiarity, far from reassuring Member States, will only erode whatever confidence they have in the Community and its institutions. To be taken seriously, subsidiarity must direct a genuine legislative inquiry into the consequences of the Community's refraining from taking a measure that it may legitimately take, in deference to the Member States' capacity to accomplish the same objectives. Moreover, even if they conduct a credible subsidiarity inquiry, the Community institutions may have difficulty demonstrating that they have practiced subsidiarity in fact. This is the case in part because one's judgment about whether a measure comports with the principle of subsidiarity is a profoundly political one, in the sense that it depends intimately on one's assessment of the measure's merits; it is also the case, however, because the practice of subsidiarity entails predicting the consequences, in terms of the attainment of Community objectives, of allowing the Member States to act. It is fully an exercise in speculation as well as judgment.
  Part II thus addresses the extremely difficult analytic aspects associated with putting subsidiarity into practice. In this Part, I first examine what practicing subsidiarity might entail for the political branches, drawing as much as possible from the guidelines announced at the European Council's 1992 Edinburgh Summit, [FN11] but also heavily amplifying them. I compare the principle of subsidiarity in this regard with the fundamental *336 Community principle of proportionality, [FN12] concluding that the two bear a much more awkward relationship to each other than is commonly supposed, and that resolving their tensions raises an even more decidedly "political" question than either principle raises alone.
  Subsidiarity accordingly presents the Community with a special challenge. By its nature the principle is one that the Community institutions may plausibly be said to violate every time they determine whether or not to act. My basic view is that the Community should respond to this challenge by recasting subsidiarity from a jurisdictional principle (that is, a principle describing the allocation of substantive authority between the Community and the Member States) into an essentially procedural one (that is, a principle directing the legislative institutions of the Community to engage in a particular inquiry before concluding that action at the Community rather than Member State level is warranted).
  The same considerations I have just described also suggest that the Court of Justice [FN13] should consider subsidiarity to be a justiciable issue, but that the nature of the review and the degree of judicial scrutiny entailed should reflect subsidiarity's highly problematic character. The Court should insist that, before adopting a measure, the Community institutions inquire meaningfully into the capacity of the Member States to attain the objectives that the measure is intended to achieve and explain why they conclude that action at the Community level is necessary. In ensuring that the institutions ask and answer the right questions before acting, the Court in effect enforces a procedural mandate, something it is well equipped to do.
  The Court is not, however, especially well equipped to make the substantive judgment as to whether the institutions correctly identified and assessed the consequences of Community inaction; at the very most it can determine whether the institutions' decision to act, based on the information available to them, was egregiously mistaken. Although the Court's level of scrutiny should therefore be plainly and unapologetically deferential, its willingness to entertain the question of subsidiarity would significantly reinforce its essential procedural demand that the political *337 branches themselves take subsidiarity seriously. Finally, I suggest that the Court of Justice may actually have before it an even more difficult task than deciding whether and how to police the institutions' respect for the principle of subsidiarity; the Court may have to examine the impact of its own case law on the balance between the Community and the Member States and, more specifically, square the principle of subsidiarity with its far-reaching jurisprudence on the direct effect [FN14] of the Community treaties.
  Although subsidiarity has not figured as a term in United States constitutionalism, it plainly touches on issues of enduring concern to the federalism balance in this country as well. Part III of this Article analyzes critically the attempts that have been made in the United States to confine legally the exercise by the federal government of powers that are, jurisdictionally speaking, its to exercise, so as to allow state and local governments to act where they can satisfactorily do so. The inquiry is necessarily a far-ranging one, covering sources of authority as diverse as the Tenth Amendment and various Executive Orders addressed to the federal agencies, and drawing upon both statements of principle and patterns of practice. My conclusion, upon examining these sources, as well as the general drift of reform, is that while there are growing misgivings in the United States about leaving the state of federalism entirely to an unstructured political process, no real attempt has been made to ensure respect for subsidiarity as such, either as a jurisdictional or a procedural principle. The federal political process is still relied upon to guarantee that due attention will be paid to the values of localism.
  I nevertheless conclude in Part IV that the U.S. experience should not cause the Europeans to shy away from taking subsidiarity seriously. After surveying certain obvious differences in the settings of U.S. and EC federalism, I weigh the importance in regard to subsidiarity of the Community's distinctive institutional arrangements. I find that, although the Council of Ministers of the Community [FN15] represents the Member States as such, it offers even weaker assurances than Congress that policy choices on matters of predominantly local concern will be left in thehands of the states and their political subcommunities; I further find that none of the other Community institutions affords substantial assurances *338 of that sort either. Moreover, I observe that while the Community is heavily dependent on the Member States for its resources, it also systematically lays claim to the States' own resources in precisely those ways that would be frowned upon as "commandeering" under emerging U.S. Supreme Court doctrine. [FN16] For both of these reasons, subsidiarity should be taken especially seriously in Europe.
  Judging by the U.S. experience, even a proceduralized requirement of subsidiarity will be difficult to police effectively; determining whether Member State measures can adequately accomplish Community objectives will prove to be a delicate and irreducibly political exercise, much as the parallel exercise in the United States has been. Nevertheless, the Court of Justice will substantially enhance the legitimacy of the Community's limitations on State sovereignty if it requires the institutions to make the relevant legislative analyses before taking action in areas of shared competence. The Court will thereby help the Community to take subsidiarity seriously, while at the same time respecting the proper institutional balance between itself and the Community's political branches.
I. Subsidiarity and the European Community
  The notion that action should be taken at the lowest level of government at which particular objectives can adequately be achieved can be applied in any polity in which governmental authority is lodged at different vertical levels. In a federal system (or a system developing along federal lines) the power- sharing at issue will commonly be between the central government and the constituent states. [FN17] In the European comunity *339 context, this essentially means Brussels and the Member States, respectively.
  Advocates of subsidiarity in the European Community trace the concept to twentieth-century Catholic social philosophy, citing a 1931 Papal Encyclical of Pius XI entitled Quadragesimo anno. [FN18] According to that document, subsidiarity requires that " s maller social units . . . not be deprived of the possibility and the means for realizing that of which they are capable  and   l arger units . . . restrict their activities to spheres which surpass the powers and abilities of the smaller units." [FN19] For reasons that will become clear in the next section, Community leaders were content to distill from the ecclesiastical literature on subsidiarity a very rudimentary but quite suggestive concept. Though solemn in tone, and certainly solemn in origin, subsidiarity nevertheless speaks in unmistakably political terms. In this Part, I seek a better understanding of the concept of subsidiarity, first and briefly as a purely analytic matter, and then much more extendedly as a response to the European Community's distinctive legal and political evolution.
A. Toward Clarity about Subsidiarity
  Subsidiarity expresses a preference for governance at the most local level consistent with achieving government's stated purposes. Although the virtues of local governance are sometimes treated as self-evident, they actually depend on our willingness to draw connections between local governance and certain more fundamental values. It is important to identify these values, both because subsidiarity should not be viewed in *340 isolation from them-- as if an end in itself--and because intelligent application of the subsidiarity principle on any given occasion may require knowing precisely what values are at stake.
  1. Self-Determination and Accountability. -- Individuals are generally thought to have a greater opportunity to shape the rules governing their personal and business affairs when those rules are made at levels of government at which they are more effectively represented. The opportunity to participate increases the likelihood that the law and policy that result will reflect the interests of the population concerned and will, on that account, enhance the individual's sense of dignity and autonomy within the larger community. In both respects, self-determination advances essentially democratic values. [FN20]
  Just as localism tends to enhance a community's self-determination in the initial making of policy, it also enhances its self-determination in the reaction to policy once made and implemented. A community is simply better able to express its dissatisfaction with government when government is continuously dependent on that community for support. [FN21] In other words, heightened political accountability of government to a community is an important dimension of that community's self-determination.
  *341 2. Political Liberty. -- Subsidiarity may also advance democratic values through its tendency toward the fragmentation of power. Although James Madison forcefully underscored the advantages of larger units of government in limiting the political power of "factions," or dominant local interests,  [FN22] the framers of the U.S. Constitution acted on the basic belief that individual freedom would be advanced by preventing the undue concentration of power in the same governing hands. [FN23] To the extent that subsidiarity promotes the diffusion of authority among different levels of government within the European Community, it can serve as a similar check against political oppression and tyranny and, like self-determination, also promote individual freedom. [FN24]
  3. Flexibility. -- Much as it may help to promote individual self- determination, subsidiarity permits a community to reflect more closely the unique combination of circumstances--physical, economic, social, moral, and cultural--that obtain at any given moment. It may also enable the community to respond appropriately to the changes of circumstances that occur within it from time to time. By enhancing the law's responsiveness to the population it serves, subsidiarity affords a flexibility that advances democracy at the same time as it produces good government.
  4. Preservation of Identities. -- One result of organizing power in ways that promote self-determination and responsiveness is that local populations can better preserve their sense of social and cultural identity. The law is of course not the only or even the main determinant of identity, but it can be an important instrument in strengthening or diluting the specificity of a community's distinctive combination of forms and values. [FN25]
  5. Diversity. -- At the same time as it affords local populations the benefits of self-determination and responsiveness, and thereby encourages the survival of social and cultural identities, subsidiarity also fosters *342 diversity within the larger polity. Social and cultural diversity may be valued in its own right, [FN26] but it may also be considered conducive to social, cultural and political experimentation, and therefore instrumentally advantageous as well. [FN27]
  6. Respect for Internal Divisions of Component States. -- A further virtue of subsidiarity--one with particular resonance in the Community--is its tendency to preserve the formal allocations of power internal to the Member States themselves. The transfer of normative powers to the Community has unquestionably disturbed the preestablished federalism balance within the Federal Republic of Germany and may have similar effects in other Member States. As representatives of the German Lander have argued, [FN28] governance of certain matters that under the German *343 Constitution are theirs to govern has effectively been transferred to the Community, a level at which the Member States' own distinctive subcommunities are not efficiently represented politically. It stands to reason that, by reducing Community intervention to the necessary minimum, subsidiarity tends to slow down this erosion of the power of the Member States' own component parts. [FN29] This last consideration underscores the special relationship that exists between subsidiarity and federalism.
  Each of these values--self-determination and accountability, political liberty, flexibility, preservation of identities, diversity, and respect for internal divisions of component states--has figured importantly in the rhetoric of subsidiarity in the Community, [FN30] sometimes in conjunction with still other values. [FN31] More often, however, the term subsidiarity is invoked in the interest of some vague sense of "localism," and without any clear indication of the positive values meant to be served. It is true that discussions of subsidiarity have tended to proceed without close regard to localism's costs either, and that these costs are also real. [FN32] Aside from the risk that Madison associated with the dominance of local factions,  [FN33] the principal risk of subsidiarity in the Community context is its possible impairment of a common internal market and, more generally, its interference with the efficient attainment of the Community's substantive policy goals. Though largely sympathetic to subsidiarity, I endeavor to bring this risk, where relevant, into consideration. The evolution of Community federalism traced in the next two sections shows, however, that it is the putative virtues of subsidiarity, and not its possible drawbacks, that are animating *344 the subsidiarity debate. This Article accordingly gives them more focused attention.
B. Subsidiarity and the European Community Treaties
  Given subsidiarity's linkage to the positive values set out in the previous section, it is not surprising that the European Parliament was the first of the Community institutions to introduce the principle prominently into debates over European federalism. [FN34] The Draft Treaty on European Union, which the Parliament produced and overwhelmingly endorsed in 1984 as a blueprint for Community reform, featured subsidiarity as a general constitutional rule. In all matters falling within the concurrent competences of the prospective European Union and the Member States, the Union was only "to carry out those tasks which may be undertaken more effectively in common than by the Member States acting separately." [FN35] The Draft Treaty proved much too ambitious in its federal designs to suit the Member States, and the Luxembourg intergovernmental conference that was convened in the mid-eighties to draft amendments to the Community treaties ultimately settled on a more modest document, the 1986 Single European Act (SEA). [FN36] The SEA expressly embraced the principle of subsidiarity, though in one domain only-- environmental protection, one of the new competences that the SEA conferred on the Community. [FN37] *345 While it did not pass unnoticed, this limited appearance of subsidiarity tookbackstage to other more conspicuous features of the SEA, most notably the decision to permit the Member States to adopt Community legislation in the Council of Ministers by qualified majority voting rather than by unanimity, where such legislation was deemed necessary to create a barrier-free internal market by the end of 1992. It was easy to dismiss the SEA's limited recognition of subsidiarity as peculiar to the politically sensitive environmental agenda and, even then, as purely hortatory in nature.
  If the SEA did not itself spotlight the principle of subsidiarity, it nevertheless created the conditions that would soon make subsidiarity one of the Community's most prominent concerns. Under the system of qualified majority voting, a Commission proposal could ripen into Council legislation over the opposition of several Member States. [FN38] This change made it easier for the Council to pass legislation, which in turn made the Commission bolder in its legislative initiatives and more determined in advancing them. The Member States were left in need of new instruments for controlling the Community institutions, especially since the SEA had also extended the Community's sphere of action to new areas (worker health and safety, research and technology, and regional development, as well as environmental protection). Expectations were that the next few years would bring still further treaty amendments, and still new legislative competences for the Community, among them the creation of an economic and monetary union. [FN39]
  It is no coincidence then that the 1992 Maastricht Treaty on European Union  (TEU)--which emerged from two 1990 intergovernmental conferences, one on economic and monetary union and the other on European political union--put subsidiarity in plain view, making it a central principle of Community law. Article A of the TEU proclaims that in the new European Union, "decisions are [to be] taken as closely as possible to the citizen." [FN40] Article B of the TEU requires the Community institutions, in pursuing their objectives under the TEU, to "respect . . . the principle of subsidiarity," a principle spelled out as such in a new Article 3b added to the EC Treaty: 
    *346 In areas which do not fall within its exclusive competence, the Community shall take action, in accordance with the principle of subsidiarity, only if and in so far as the objectives of the proposed action cannot be sufficiently achieved by the Member States and can therefore, by reason of the scale or effects of the proposed action, be better achieved by the Community. [FN41]
As if to emphasize the connection between subsidiarity and the expansion of the Community's powers, the drafters of the TEU put language into virtually every new treaty chapter underscoring their intention that the Member States continue to exercise primary responsibility in these new Community spheres. This is the case with education, [FN42] vocational training, [FN43] culture,  [FN44] health, [FN45] consumer protection, [FN46] and industrial competitiveness, [FN47] each of which the TEU brings within the sphere of Community action.
  The drafters took similar precautions with matters that the TEU does not make into Community competences as such, but nevertheless expressly subjects to Community "coordination." I refer here chiefly to the TEU's separate title on cooperation in the fields of justice and home affairs [FN48] *347 and to the separate Agre                                          ement on Social Policy, [FN49] which was in fact concluded outside the EC Treaty framework and only among the eleven Member States other than the UK. Both texts contain language highly suggestive of subsidiarity.  [FN50] Viewed as a whole, the Maastricht Treaty thus reflects a strong linkage between the expansion of Community competences and the necessity of self-restraint in their exercise.
  Some observers have doubted that the drafters of the Maastricht Treaty could possibly have taken the principle of subsidiarity seriously if they coupled it with so significant an extension of Community powers. A recent study by leading European economists concludes that the drafters erred not only in making macroeconomic policy and social policy matters of Community concern, but also in failing to reduce the scale of Community involvement in existing competences, such as agricultural policy, labor and capital mobility, regional development, and much of environmental regulation. [FN51] By contrast, I see no contradiction, either logically or politically, between extending the field in which the institutions may take action and requiring them to practice self- restraint in doing *348 so. The major difficulty with my position is that it positively requires taking subsidiarity seriously.
C. Subsidiarity and the Evolution of Community Federalism
  What accounts for the urgency with which subsidiarity has been pressed upon the European Community? The answer to this question lies in the magnitude of constitutional change that the Community has experienced over its brief history. [FN52] Certain elements of what Joseph Weiler calls the "transformation" of Europe [FN53] were immediately apparent at the time they occurred, chiefly because they took the form of explicit doctrinal pronouncements by the Court of Justice and because they differed markedly from conventional assumptions about the relationship between domestic and international law. Other aspects of the transformation were less conspicuous. But the cumulative effect was to alter profoundly the balance of power between the Community and the Member States, and eventually generate pressures for a doctrine like subsidiarity.
  The Court of justice and its Supranationalist Creation. -- The Court's fundamental doctrines concerning the relationship between Community law and the law of the Member States--notably the doctrines of direct applicability, direct effect, and supremacy, expounded by the Court in a series of rulings of the early 1960s [FN54]--are by now well known. [FN55] While this section does not dwell on these doctrines, it examines their role in escalating the rhetoric of subsidiarity.
  The principle of direct applicability posits that the adoption of legal norms by the Community institutions is sufficient to integrate them in to the legal orders of the Member States as well. In other words, whatever a State's ordinary treatment of international agreements might be, Community enactments do not need to be transposed, incorporated, or otherwise formally received into a Member State's law in order to become law *349 within that State.  [FN56] The direct effects doctrine makes the further claim that Community law norms, if expressed clearly and unconditionally enough, confer on private parties rights that are legally enforceable against the Member States and that the institutions of those States, administrative and judicial alike, are required to protect. Put differently, a directly effective Community norm imposes obligations on the governments of the Member States in favor of private parties, which the latter may invoke directly, if need be, in national courts.
  Lastly, the principle of supremacy mandates that Member State officials give precedence to Community law over national law in the event of a conflict between them. That the drafters failed to include an express Supremacy Clause in the EEC Treaty did not prevent the Court of Justice from inferring one, basing it on the necessity that the Community possess legal unity and that Community law be effective throughout the territory of the Member States.  [FN57] In fact, the original Treaties contained no very clear or general statement of any of these three basic doctrines of the Court.
  The doctrines of direct applicability, direct effect, and supremacy are by their nature expansive of Community law in relation to national law, and were readily seen as such, particularly as against the background of traditional attitudes toward the force and effect of international law in the national legal orders. Their claims have accordingly been described as "supranationalist." [FN58] Moreover, these doctrines not only describe legal relationships, but actually demand Member State action. Direct applicability, direct effect, and supremacy essentially require, respectively, that national institutions recognize Community measures as law, effectuate those measures at the request of private parties wherever appropriate, and prefer claims based on Community law to those based on Member State law whenever a choice must be made.
  At least as significant as the Court's early espousal of direct applicability, direct effect and supremacy, and the absence of a clearly and generally stated basis for them in the original Treaty texts, has been the Court's subsequent elaboration of these concepts. From the highly generalized notion of direct effect, for example, the Court eventually drewmore or less explicitly the following specific corollaries:
  *350 (a) The Court of Justice establishes the general criteria for determining whether or not a Community measure has direct effect in the national legal orders. [FN59]
  (b) The Court of Justice, applying these criteria, ultimately decides whether a particular Community measure does or does not have direct effect in the national legal orders. [FN60]
  (c) The Court of justice establishes the general test for determining whether a Member State, through its agencies or its courts, has given sufficient direct effect to a Community measure by making adequate remedies available to individuals for violation of the rights they derive from Community law.  [FN61]
  (d) If need be, the Court of Justice ultimately decides whether under these criteria a Member State has given adequate effect to Community law in a given case. [FN62]
  (e) If a Member State court is uncertain whether a Community measure is directly effective, or whether the State has given the measure adequate direct effect, it must seek a preliminary ruling from the Court of Justice on that question and respect the ruling it receives. [FN63]
  (f) Not only are regulations of the Council and Commission (which EC Treaty Article 189 describes as "directly applicable" [FN64]) capable of having direct effect, but so are: (i) Treaty articles (which the Treaty does not describe in those terms [FN65]), (ii) Council and Commission directives (which Article 189 actually implies are not "directly applicable" and which, by definition, would seem to require further Member State implementation  [FN66]), and (iii) Council and Commission decisions (which the *351 Treaty simply calls "binding" [FN67]). Even a directive which has not been fully implemented by a Member State on a timely basis is capable of having direct effect in favor of private parties as of the deadline by which the State should have implemented it. [FN68]
  (g) Private parties are entitled to assert the rights that Community law measures confer upon them, not only against Member States (via a so-called "vertical direct effect"), but also against other private parties (via a "horizontal direct effect"), whenever those measures are relevant in otherwise purely private litigation taking place in national courts. [FN69] An exception to the principle of horizontal direct effect only arises in the case of a directive which a Member State has failed to implement by the prescribed deadline; even then, however, a national court is required to interpret national law, whenever it can possibly do so, in such a way as to give horizontal direct effect to unimplemented directives. [FN70]
  (h) If a Member State fails to implement Community law adequately, a person to whom that failure causes injury is entitled, as a matter of Community law, to recover damages from the State in the courts of that State for the relevant losses. [FN71]
  The Court of Justice has likewise given a maximalist reading to the principle of supremacy, interpreting it in an equally uncompromising spirit. Thus, the Court eventually arrived, in supremacy's name, at the following specific propositions:
  (a) In the event of conflict, Community law measures prevail over national measures irrespective of the sequence in which they were enacted.  [FN72]
  (b) For supremacy purposes, Community law measures include not only the Treaties, but also secondary legislation and individual decisions *352 issued by the Council and Commission. [FN73] They also include general principles of law, which it is the province of the Court of Justice itself to identify, as well as Court of Justice rulings in individual cases.  [FN74]
  (c) Again for supremacy purposes, national measures are deemed to include not only primary and secondary legislation and administrative acts, but also national constitutional provisions. [FN75]
  (d) National courts may not examine the validity of Community measures under national law, not even when the claim is that they violate the fundamental civil, political, and human rights enshrined in the national Constitution.  [FN76]
  (e) If a national court believes that a Community measure violates a higher legal norm of the Community (such as the Treaty or a general principle of law recognized by the Court of Justice, including human rights), it may only refer the question of the measure's validity to the Court of Justice for a preliminary ruling, and then follow that ruling. It may not on its own refuse to give effect to the Community measure. [FN77]
  (f) Although national law may generally deny courts the right to review the legality of certain legal instruments (for example, statutes enacted by the national legislature), the courts must nevertheless entertain legal challenges to the application of those acts where the challenge is based on Community law. [FN78]
  (g) National courts are required to give immediate effect to Community measures that have direct effect, and they may not postpone doing so on account of special procedures or traditions that they would ordinarily have to follow before denying effect to otherwise analogous national law. [FN79]
  (h) National courts must make available to litigants who assert individual claims based on Community law all the legal remedies, including forms of provisional relief, that they ordinarily make available to litigants asserting other legal claims, and those remedies must in any event afford a minimally effective means of asserting those claims. [FN80]
  *353 The Court of Justice has thus taken virtually every opportunity that presented itself to enhance the normative supremacy and effectiveness of Community law in the national legal orders. The same reasoning that brought the Court to its supranationalist doctrines appears to have caused the Court to apply them expansively. The Court's purpose, as it quite candidly conceded,  [FN81] was to establish all those constitutional premises that it considered necessary in order for Community policy, once made by the Community institutions, to be fully effective in the Member States. Whatever one may think of the Court's pronouncements as readings of the EC Treaty or as federalist policy, they do in fact unmistakably strengthen the force and effect of Community law. It is difficult to find a clearer example of instrumentalist judicial decision-making.
  If the Member States largely accepted the Court's supranationalist claims, this is because they originally retained ultimate control over the Community's legislative process. [FN82] The framers of the EC Treaty had entrusted the Community's legislative powers chiefly to a Council of Ministers in which representatives of the Member States could unapologetically express and vote the political interests of the States they represented. [FN83] Moreover, by virtue of a combination of Treaty provisions [FN84] and legislative tradition, [FN85] the determined opposition of any one Member State to a measure would cause the measure to fail. Thus, while advocates of European integration drew satisfaction from the normative aspects of Community federalism (notably direct applicability, direct effect, and supremacy), advocates of Member State sovereignty took comfort in the *354 special composition and voting procedures of the Council of Ministers. In fact the Court's heightening of the normative stakes of Community action probably caused the States to guard their political prerogatives all the more jealously.
  2. New Elements in Community Federalism. - While the Court's federalist doctrines, on the one hand, and the States' preponderance in the Community legislative process, on the other, had produced something of a balance of power, other forces were working to disturb that balance. I have already referred to changes in the legislative process of the Community--notably the shift away from unanimous and toward qualified majority voting--that lessened the States' opportunities to prevent legislation from being adopted over their objections. I describe the political significance of majority voting in greater detail later in this section. [FN86] However, even before the shift to majority voting, further doctrinal developments--developments that were less visible than the doctrines of direct applicability, direct effect, and supremacy, but were likewise attributable to the Court--had effectively enlarged the arena of Community action. These forces together heightened the political vulnerability of the Member States vis-a-vis the Community and thus helped generate the impetus for subsidiarity.
  a. Widening the Community Terrain. -- The Court's early preoccupation with the relationship between Community and Member State norms tended to obscure other less obvious and more gradual jurisprudential developments in European federalism, all of which had the effect of expanding the Community's legislative presence. These developments pertained to (1) the enumeration of powers conferred on the Community by the Member States, (2) the extent to which the powers conferred on the Community belonged to it exclusively, and (3) the breadth or narrowness with which grants of power to the Community were to be construed. It is curious but not surprising that questions such as these, which had long dominated U.S. federalism debates familiar both to the Community's founders and the Court of Justice, took an apparent back seat in the Community context to the doctrines of direct applicability, direct effect, and supremacy. The architects of the Community, cognizant of the fact that the Community itself was the product of a treaty, and that the Member States were all mature nation-states in their own right, accepted an international law paradigm as the right one for their purposes. Within such a paradigm, questions of the direct applicability, direct effect, and supremacy of Community law understandably loomed large.
  The framers of a federal constitution generally work in a different paradigm. They ask blunt questions about allocations of power, including questions about the enumeration of federal powers, preemption of state law and implied powers. Precisely because the EC Treaty as such was conceived as an international agreement, and only later came to be *355 viewed as a constitutional document, its answers to these central federalism questions proved largely inadequate. The Treaty spoke very imprecisely about the enumeration problem, very puzzlingly about implied powers, and not at all about preemption. As and when the Court of Justice faced these questions, as its own supranationalist jurisprudence ensured it one day would, it brought to bear much the same teleological method of interpretation that it had initially employed in establishing the direct applicability, direct effect, and supremacy doctrines.
  i. The Enumeration of Community Powers. -- Difficult as it may now be to believe, the founders of the Community appear to have expected the Community institutions to intervene only in very specific ways in the Member State economies. Leaving aside certain spheres that they intended the Community to govern comprehensively (e.g., external commercial relations, interstate tariffs and customs, regulation of agricultural markets, and competition policy), their understanding was that the institutions would legislate only on the matters specifically identified in the Community treaties, [FN87] and in doing so would be bound by the precise substantive and procedural conditions set out in the relevant Treaty article. [FN88]
  Nevertheless, the EC Treaty contained the seeds of an expansive legislative practice. Legislation on the elimination of non-tariff barriers to the free movement of goods provides a good illustration. The relevant Treaty provisions (Articles 30 through 37) basically require the Member States to refrain from enacting or maintaining unjustifiable trade-impeding restrictions. By attributing direct effect to these provisions, the Court enabled--in fact directed--national courts to deny legal effect to Member State measures containing such restrictions. The negation of impermissible restraints on interstate trade of course powerfully echoes the Supreme Court's dormant commerce clause jurisprudence. [FN89] At the same time, however, the Treaty also authorized the Commission and Council to enact "positive" legislation to facilitate the removal of non-tariff barriers to trade. This affirmative authority derived chiefly from EC Treaty Article 100: "The Council shall . . . issue directives for the approximation of such provisions laid down by law, regulations or administrative action in Member States as directly affect the establishment or functioning of the common market." Article 100 required such "harmonizing" directives to be adopted by the Council of Ministers unanimously, if at all, *356 thus enabling even a single Member State to block a harmonization measure or cause it to be weakened. [FN90]
  The claim that Article 100 established federal legislative jurisdiction over interstate commerce is actually an understatement. The theory behind the harmonization of Member State laws is that even rules purporting to regulate exclusively intrastate trade may nevertheless operate to make the common market less "common" and, to that extent, impede interstate commerce.  [FN91] Rather than rely exclusively on the Court to root out offensive State measures on a case by case basis (or to prompt national courts to do so on their own), the Council of Ministers could bring about a regulatory rapprochement of Member State rules by "directing" the States to modify their laws governing the domestic market in prescribed ways. Events proved that the Council would in fact use its positive harmonization powers liberally to impose certain regulatory minima or maxima on the States on a wide variety of subjects. [FN92] As a result, once national legislation was modified to bring it into conformity with the relevant Community directive, that legislation reflected policy that had been made in Brussels, and did so even as applied to purely intrastate matters.
  A constitution that allows federal authorities to prescribe state policy over purely intrastate trade, on the theory that national disparities may distort patterns of interstate trade, cannot seriously be regarded as "enumerating" the Community's legislative powers. [FN93] Even a subject plainly reserved as such to the States (e.g., health, education, or public safety) is transformed into a Community matter to whatever extent the *357 federal political branches find that the cross-border mobility of goods (or, by parallel reasoning, workers, services, or capital) would be advanced by bringing the various national rules on the subject into closer alignment with each other. The theory, as one eminent expert pointed out, left "no nucleus of sovereignty that the Member States  could  invoke, as such, against the Community."  [FN94]
  A piece of Community legislation that brings the point home particularly forcefully is the 1985 Council Directive on Products Liability. [FN95] The directive purported to harmonize the different products liability regimes of the Member States chiefly in order to create more uniform regulatory conditions for business and thereby promote "the establishment or functioning of the common market." [FN96] The Council thereby legislated on the subjects of civil liability and consumer protection, matters thought to lie well within the Member States' reserved powers. By this pattern of reasoning, Member State policies on virtually any subject could be harmonized, if need be even as applied to purely local transactions, on the theory that one or more of the factors of production would thereby be caused to move more freely across state borders. [FN97]
  ii. Preemption of Member State Law. -- Since the treaty drafters were not as attentive to the demarcation of federal and state powers as they might have been had they been drafting a modern federal constitution, it is not surprising that they also did not explicitly address the question of preemption. [FN98] This too is not because the drafters were unaware that the grant to the Community of legislative power over a certain subject might have the effect of removing altogether state power to legislate on that subject. Even aside from the American experience, which was well known, the German Basic Law, itself less than ten years old at the time the EC Treaty was signed, had designated certain subjects as within the *358 exclusive domain of the federal government of Germany and others as within the concurrent jurisdiction of the federal government and the states. [FN99] Preemption, however, is a quintessential federalism issue, and it did not fit into the framers' original international law paradigm. The very idea of preemption, in the sense of occupying the field to the exclusion of the States, posed a very basic threat to notions of state sovereignty.
  The fact remains, however, that at least some of the Community's objectives simply could not be satisfactorily achieved unless the Community's power to act was exclusive. Thus, the Court of Justice readily concluded that an external tariff or commercial policy by its nature would not be truly common, as planned, [FN100] unless it were exclusively federal, at least once the transitional period had ended. [FN101] The case for preemption in these fields was so strong, it was treated as "constitutional" (in that the States were precluded from acting, irrespective of whether the Community institutions had by then taken any action at all), [FN102] and not merely "legislative" (that is, foreclosing Member State action only insofar as specific Community legislation so stated or implied).
  Although the Treaty likewise denominates the Community's agricultural policy as common, the case for constitutional preemption in that area was weaker. It was not reasonable to treat the States as having abandoned regulation of all agricultural sectors merely because they conferred power on the Council and Commission to enact comprehensive rules for the organization of the various markets as, and when, those institutions might choose to do so. The prevailing view, accordingly, is that once the Community adopts a common agricultural policy for a given market, the States lose their authority to regulate that market, [FN103] but that until such time, they may continue to regulate it, provided of course they do not otherwise infringe upon the free movement of goods or other basic principles of the EC Treaty. [FN104]
  *359 In most other areas, [FN105] neither the language of the Treaty nor the specific nature of the sector addressed in a given section of the Treaty clearly signals the framers' intention. Under these circumstances, preemption can realistically only be what it has become in the United States, that is, essentially a question of statutory interpretation. [FN106] The Court of Justice's "emerging doctrine of  legislative  preemption" has been described adequately elsewhere. [FN107] Suffice it to say that the Court commonly finds that, in enacting a piece of legislation, the Council or Commission meant to regulate a matter comprehensively and to preclude the States from addressing it. [FN108] Sometimes the Court has done so on a very meager showing of implied preclusion, that is, without much evidence that the Council had produced a comprehensive regulatory scheme whose purposes would be thwarted by continuing Member State interventions. [FN109]
  The Court's hospitality to preemption claims may not always have been welcome in Member State circles, but it is surely not illogical. At least until the Single European Act, the bulk of the Community's legislative initiatives were predicated on the creation of a common market in which the factors of production move freely across state borders; they were not predicated on the necessity of prescribing one or another policy in a substantive field falling specifically within the Community's sphere of competence. Legislative preemption by definition favors the establishment of a harmonious regulatory environment throughout the territory of the Member States and therefore indirectly the commonness of the common market. In fact, the Court of Justice eventually ruled that, once the Community adopts a harmonization measure that specifically enough addresses a given public interest--such as environmental or consumer protection--the States may no longer invoke that interest to justify restrictions on trade under Article 36 and other EC Treaty exceptions to the principles of free movement. [FN110]
  *360 Curiously, the case for legislative preemption is actually weaker when the Community pursues social and political objectives in their own right, as legitimate matters of Community concern. (This is, of course, more likely to be the case after the Single European Act and the Maastricht Treaty on European Union.) In order for the Community to improve labor standards, or raise the level of environmental or consumer protection, for example, its regulatory demands need not be preemptive, though the Community may of course have reasons for choosing to "occupy" one or another specific field. On the contrary, the Community might fully satisfy its regulatory objectives by establishing a minimum level of protection that is mandatory on the States, while leaving the States free to adopt a higher or broader level of protection. [FN111] In the event the States do so, the Community simply needs to ensure that the added protection does not come at a price that is excessive either in terms of the Community's other policy objectives or in terms of its core commitment to the free movement of goods, persons, services, or capital.
  The Court's preemption jurisprudence is thus somewhat paradoxical. The Treaty's initial failure to provide the Community institutions with an independent policy basis for legislating on a large number of subject matters caused the institutions to approach those matters indirectly, through harmonization measures ostensibly designed to reduce or eliminate regulatory differences and thereby facilitate the internal market. Thus, although the Member States were not ready to cede prescriptive jurisdiction over these subjects to the Community, they nevertheless found the Community asserting a "common market" interest in them and advancing an even stronger claim to have its legislation interpreted as preemptive. It is thus no coincidence that the Single European Act, with its deliberate extension of Community competence to new substantive areas, also brought express language of non-preemption into the Treaty for the first time. Unsurprisingly, the SEA's new provisions on the environment included language of this sort, [FN112] as did its provisions on worker health and safety; [FN113] these are subjects over which certain Member States *361 in negotiating the SEA had insisted on the right to maintain or enact standards more protective than those that the Community might adopt.
  By the same token, the Maastricht Treaty on European Union should have attached comparable non-preemption language to its provisions enlarging the Community's competences (to include, for example, consumer protection), or should possibly haveraised non-preemption to the level of a general Community law presumption. That the TEU did not do so is probably due to the fact that it did, through its own Article B and the new Article 3b that it added to the EC Treaty, [FN114] make subsidiarity a general principle of Community law. Under subsidiarity, arguably, the institutions should not preempt (or be deemed to have preempted) Member State action over a subject unless they must do so in order to achieve the Community's objectives. [FN115]
  iii. The Elasticity of Community Powers. -- Unlike preemption, the question of implied powers was addressed directly by the Treaty and in early decisions of the Court of Justice. Based on the implied powers language of Article 235, [FN116] the Court might have been expected to permit the Community institutions to exercise powers not expressly granted them only when the exercise of such powers was shown to be necessary for achieving a stated Community purpose. This would have been consistent not only with the Article's wording, but more generally with the notion that the EC Treaty had effected a carefully limited transfer of sovereignty from the Member States to the Community. In scrutinizing the institutions' every claim to authority not expressly vested in them by the Treaty, the Court might actually have underscored that the Community was to be a polity of limited powers--limited not only because the States made only a "partial" transfer of sovereignty, but also because that transfer took the form of carefully crafted treaty provisions, each with its own very precise combination of substantive and procedural conditions. However, a judicial policy of this sort would have disserved an objective that was ultimately dearer to the Court, namely maximizing the effectiveness of Community law within the Community's emerging political and economic system. The instrumentalist reasoning that drove the Court's more patently federalist doctrines of direct applicability, direct effect, and supremacy also militated in favor of a liberal understanding of implied powers.
  *362 In point of fact, while the Court commonly examines whether the EC Treaty independently gives the Community sufficient powers for achieving a stated objective for which the institutions are claiming implied powers under Article 235, it rarely considers whether the powers claimed are in fact ones that are strictly necessary. [FN117] What is more, the Court frequently finesses altogether the question of whether the textual conditions for implied powers under Article 235 are met, and instead gives the express powers of the institutions under the Treaty a sufficiently broad and liberal reading to meet the Community's needs. [FN118] A generous interpretation of the institutions' express powers (or, if one prefers, a readiness to infer powers from express treaty provisions) can obviate the need for recourse to Article 235 as an independent basis for implied powers. It is also a less conspicuous way to resolve jurisdictional doubts in favor of the Community.
  b. The Community's New Institutional Dynamics. -- The previous section shows that the Community is the product of a succession of distinct constitutional developments. Because the Community grew out of an international agreement that at the time was of less than certain legal force and effect in the Member States, the Court of Justice understandably saw laying the normative foundations of legal integration as a matter of first priority. The result, as we have seen, [FN119] was a powerful doctrinal edifice based on the direct applicability, but even more so on the direct effect and supremacy of Community law. Intrinsically expansive of Community authority, these principles went on to receive a maximalist construction, thus hastening the EC Treaty's transformation from an international treaty into a political constitution.  [FN120] Furthermore, the Member States accepted this massive dose of supranationalism because the Community's political processes still allowed them to safeguard their vital interests. [FN121] This balance may have seemed sufficiently stable to permit the Court to address the next generation of more squarely constitutional questions in ways that likewise favored the Community's assertions. The result was a further legal empowerment of the Community through a relaxed attitude toward enumeration, a receptiveness to Community preemption, and a generosity toward implied powers. [FN122]
  The Single European Act (SEA), however, began to loosen the Member States' grip on the Community legislative process. Along with the *363 apparent demise of the Luxembourg Accord, [FN123] the advent in the SEA of qualified majority voting in the Council of Ministers [FN124] threatened to deprive Member States of the political and legislative leverage to which they had become accustomed. It is interesting that the impact of qualified majority voting on the Community's federalism balance did not come in for very close examination at the time. Most likely this is because the Commission believed, and very largely succeeded in convincing the Member States, that completion of the internal market by the end of 1992 was the Community's paramount objective and that substituting qualified majority voting for unanimous voting in the Council was vital to achieving it. [FN125] The 1992 Program in fact offered the Member States and most of their constituencies a goal around which they rallied with an enthusiasm and a degree of consensus that they had not exhibited since the 1950s.
  This is not to suggest that the Member States were insensitive to the change in equilibrium. Even under the SEA, they reserved unanimous voting for the matters about which they felt most keenly. [FN126] The SEA also made provision for a new "derogation" procedure allowing Member States to escape the effects of harmonizing legislation adopted by a qualified majority under Article 100a, [FN127] if they could show the necessary hardship and the Commission could be convinced of it. [FN128] In addition, as noted, the language of non-preemption and subsidiarity made its first, though still quite limited, appearance on the face of the Treaty through the SEA. [FN129] This too was a sure sign of misgivings, at least in some quarters. Nevertheless, the Member States had made easier passage of "single market" legislation their top political priority and accepted voting by qualified majority as a sure and reasonably safe means to that end.
  The intergovernmental conferences on economic and monetary union (EMU) and on political union that opened in Rome in 1990 proceeded in a climate of basic satisfaction with the Community's progress toward 1992. With the recently adopted European Social Charter [FN130] and the detailed Delors Plan on Economic and Monetary Union [FN131] before *364 them, the Member State representatives were virtually certain to propose extensive Treaty amendments allowing the Community to move aggressively on the social policy front and on economic and monetary union; only the exact terms and modalities needed to be debated and eventually resolved, as in the end they were at Maastricht. At the same time, a large number of other subjects--health, consumer protection, education, culture, tourism, energy, immigration, anti-drug and anti-terrorism programs, among others--were being pressed upon the negotiators as natural "new" chapters in an amended Treaty. [FN132] In addition, the "completion of the internal market," called for by the SEA, was clearly unfinished business and would still remain so at the end of 1992. The possibilities for harmonizing new and existing regulatory measures in the interest of a more "complete" internal market were, and are of course, endless. All told, the prospects for legislative activism in the post-1992 Community were grand.
  The conferees at Rome and Maastricht understandably devoted much of their time to discussing the procedures by which decisions affecting economic union, social policy, and the Community's new competences would be made, which of course also helps explain the enormous bulk of the Maastricht Treaty and its protocols. But though special voting precautions would be taken on the politically most sensitive issues, a broad retreat from qualified majority voting was never in the picture. Thus, whatever the eventual outcome on the many difficult points dividing them, the Member States were poised for a quantum widening of the Community terrain without any significant narrowing of the decisional rules. In fact, the Maastricht Treaty provides still wider scope for qualified majority voting in the Council at the expense of unanimous voting, [FN133] while at the same time expanding the use of parliamentary cooperation in the legislative process of the Community and introducing a system of parliamentary co-decision in selected areas. [FN134]
  *365 c. The Maastricht Environment. -- If further inducements toward subsidiarity were needed, the political and economic climate in which the Member State conferees were gathering in 1990 to discuss further European union supplied them. For the first time since the "Europessimism" of the 1970s and very early 1980s, the Member States governments found themselves in deep anxiety over the condition of their economies and doubtful of the Community's capacity to rescue them from it. In fact, in many circles the Community enterprise itself provided a focus for the kind of scapegoating that national economic downturns can so easily provoke. [FN135]
  In addition to an obstinate economic recession, the Member States also faced the prospect of a significant enlargement of the Community. Although the most imminent widening stood to bring relatively prosperous States--Austria, Finland, Norway, Sweden, and Switzerland--into the Community, the very increase in membership suggested that political agreement on common solutions would in the future only become more difficult to produce. In fact, however, the crumbling of states to the East (and the resulting integration into the Community of the impoverished former East Germany) reminded the Member States that the Community's manifest destiny did not lie only in the direction of the EFTA countries. The upheavals in Central and Eastern Europe augured not only another quantum enlargement of the Community, but eventually a very different mix of Members as well.
  At a constitutional moment like this--with the supranationalist stakes long since established, the terrain for Community action widened and still widening, and the rules of decision-making relaxed--subsidiarity was at its most beguiling. Other factors--the influx of immigrants, the loss of confidence in an effective common European foreign policy, and regional demands within the Member States themselves--only heightened the subsidiarity impulse. But, although it is the constitution-makers' task to shape political impulses like subsidiarity into workable and durable instruments, the established instruments of federalism all missed the point.
  The principle of subsidiarity does not, for example, seek to challenge the direct applicability, direct effect, or supremacy of Community law, or any of the prerogatives of the Court of Justice. It does not quarrel with *366 the notion of implied powers [FN136] or with Community preemption,  [FN137] provided the use is fair. Since subsidiarity deals with the exercise of legislative self-restraint within the constitutional sphere of federal power, enumerating federal powers as such does not help; the Maastricht Treaty predictably reaffirmed the enumeration principle, requiring the Community to "act within the limits of the powers conferred upon it by this Treaty and of the objectives assigned to it therein." [FN138] Subsidiarity asks a quite different question, namely whether the powers that do fall within the Community sphere should in fact be exercised. By the same token, expressly reserving to the States all powers not delegated to the federal government, as does the U.S. Tenth Amendment, [FN139] simply begs the question. Subsidiarity challenges none of these notions, but it is not satisfied by any of them either. It starts off precisely where the conventional tools of constitutional federalism leave off and where legislative politics is ordinarily thought to begin.
II. Putting Subsidiary into Practice
  Subsidiarity may function in at least four different ways. Its first and, I would suggest, most important function is legislative. Arguably, each participant in the legislative process of the Community--the Commission in proposing (and in some cases issuing) a rule, the Parliament and other bodies  [FN140] in expressing an opinion on a proposed rule, and the Council in adopting a rule--can determine whether the measure comports with the principle of subsidiarity before, respectively, proposing, commenting on, or adopting it. [FN141] It can likewise disfavor, oppose, or reject the measure, as the case may be, if the measure fails to do so. Second, any legislative doctrine can also perform an interpretive function. If the Council or Commission may be presumed to observe the principle of subsidiarity in adopting legislation, then those who are called on to interpret that legislation--including the Court of Justice but more commonly the various Member State officials who administer and enforce it--should, in case of *367 doubt favor the interpretation that most respects that principle. Third, compliance with the principle of subsidiarity may be regarded as an element of the legality of Community action. Thus, any measure infringing upon the principle would be invalid on that ground alone. However, even if subsidiarity is justiciable, its enforcement is reserved to the Community judiciary, [FN142] since Member State courts cannot themselves rule on the validity of a Community measure. [FN143]
  Finally, the principle of subsidiarity can perform a confidence-building function by reassuring the constituent states, and notably the regions and other subcommunities within the states, that their distinctiveness will be respected at the European Community level. [FN144] As shown by the evolution of Community federalism traced in Part I of this Article, subsidiarity is in fact playing, or being asked to play, this role today. Of course, absent some evidence that subsidiarity actually exerts legislative, interpretive, or adjudicatory influence, it cannot credibly perform its confidence-building function either. On the other hand, if subsidiarity does manage to perform this function, it can enhance the legitimacy of all European Community measures and of the Community itself. The difficulty of operationalizing subsidiarity does not in the least lessen its importance.
  If, as seems evident, subsidiarity addresses issues that are ordinarily relegated to the political realm, then subsidiarity's central function must be its legislative one. This means in turn that each participant in the Community's legislative process should, on the occasion assigned to it by that process, determine whether the measure under consideration meets the test of subsidiarity, and act on the measure accordingly. What I call the legislative function of subsidiarity in fact figures prominently in the official subsidiarity guidelines adopted by the European Council [FN145] at its *368 Edinburgh Summit in December 1992. [FN146]
A. The European Council Guidelines
  The European Council at Edinburgh set for itself the task, among others,   [FN147] of clarifying how subsidiarity would be secured within the Community system. Evoking subsidiarity's legislative function, the Council affirmed that the principle was binding on all of the Community's political institutions, though not meant to alter their respective functions or to affect the institutional balance between them. [FN148] With respect to its adjudicatory function, the Council specified that subsidiarity was not intended to have direct effect in national courts, [FN149] but that it furnished a proper ground for a direct challenge to Community measures in the Court of Justice.  [FN150] Finally, the European Council sought by the tenor of its remarks on subsidiarity to reassure the Member States and their various subcommunities that the post-1992 Community would genuinely respect their separate interests and capacities. This seemed especially necessary in light of the Danes' rejection by referendum of the Maastricht Treaty [FN151] and the closeness of the French vote, [FN152] and in anticipation of political *369 and judicial challenges in the UK [FN153] and Germany. [FN154] The Council thus conspicuously sought to exploit subsidiarity's confidence- building function.
  In order to achieve this purpose, however, the Edinburgh Summit had to demonstrate that the concept of subsidiarity has meaning and that its meaning is intelligible. The European Council thus defined subsidiarity as permitting the Community to act only if its objectives "cannot be sufficiently achieved by Member State action" and "can . . . be better achieved by action on the part of the Community." [FN155] According to the European Council--and this is strictly a matter of definition--subsidiarity does not ask questions about "the intensity or nature of the Community's action." [FN156] Such questions are addressed instead by the principle of proportionality, long since established by the Court of Justice [FN157] and recently affirmed by the Maastricht Treaty. [FN158] As presented by the European Council, the principle of proportionality bars the Community from selecting a measure that imposes burdens disproportionate to the objective sought to be served. [FN159] I shall argue in section C below that, although the European Council's distinction between subsidiarity and proportionality is analytically useful in defining the relevant questions for the political *370 branches and in channeling the Court of Justice's interventions, it is also inherently and deeply problematic. [FN160]
  Turning to the subsidiarity principle proper, the European Council set out in its Edinburgh Conclusions a number of so-called subsidiarity "guidelines," [FN161] each of which, for different reasons, is disappointing in its usefulness to the institutions. The first guideline counsels the institutions to consider whether the problem addressed by a proposed Community measure "has transnational aspects which cannot be satisfactorily regulated by action by Member States." [FN162] Unfortunately, problems that are truly transnational in character, and readily identifiable as such, are not the ones over which the institutions are likely to entertain serious subsidiarity doubts. With respect to such problems, the institutions might well wonder to what extent and in what form to intervene, but these questions, as the European Council itself insists, go to the issue of proportionality, not subsidiarity.  [FN163]
  The second guideline calls attention to whether a failure by the Community to act "would conflict with the requirements of the Treaty (such as the need to correct distortion of competition, or avoid disguised restrictions on trade, or strengthen economic and social cohesion) or would otherwise significantly damage Member States' interests." [FN164] In a sense this guideline also addresses the easy cases, since the Commission and Council presumably will act whenever they deem it necessary to correct distortions of competition or avoid restrictions on trade, or to accomplish some other compelling Community objective. In other words, this guideline indicates where subsidiarity should stop, but not where it should start.
  Unlike the European Council's first two guidelines, its third one addresses the hard cases. Unfortunately, however, it does so in an entirely conclusory fashion. This guideline requires the Council of Ministers, before acting, to find that the Community measure that is contemplated "would produce clear benefits by reason of its scale or effects compared with action at the level of the Member States." [FN165] This simply restates the principle of subsidiarity, [FN166] though it perhaps has the merit of specifying that the comparative advantage of Community over Member State action must be "clear"; in other words, the proposed measure must be markedly superior to the Member State alternative, and not merely as good or slightly better. The Council also states that subsidiarity "must be substantiated *371 by qualitative or, wherever possible, quantitative indicators," [FN167] which expresses a slightly different theme, namely that the subsidiarity principle imposes something in the nature of a burden of proof. The Council says nothing more about how such a burden might be met, except to dispel the idea that "presenting a single position of the Member States  on a given matter  vis-a-vis third countries" by itself justifies "internal" Community action on the matter. [FN168]
  In my view, none of these admonitions meaningfully advances the political decision whether a proposed measure meets the test of subsidiarity. In section C below, [FN169]I suggest that determining whether the Community's objectives can or cannot be sufficiently achieved by Member State action requires a substantially more searching inquiry than those implied by the Edinburgh guidelines' shortcut formulations. Although the Edinburgh exercise underscored in reassuringly simple "summit" language the European Council's attachment to the subsidiarity principle, it left the operational aspects of the principle largely unexplored.
B. Subsidiarity in the Community Tradition
  Equally problematic, particularly from a confidence-building point of view, was the European Council's attempt to depict subsidiarity both as comfortably within the Community tradition and at the same time reflective of a new sensitivity to localism. In aid of the first proposition, the European Council asserted that "the principle of attribution of powers" has always dictated that "national powers are the rule and the Community's the exception." [FN170] As might be expected--and as this Article's earlier discussion of enumeration, preemption, and implied powers shows [FN171]-- matters are not quite so simple. In this section, I take up the question of subsidiarity's novelty in the Community context.
  The claim that the Community practiced subsidiarity well before the Maastricht Treaty proclaimed it to be a general Community law principle is not entirely without substance. From the outset, the EC Treaty suggested that Member State laws should be harmonized only "to the extent required for the proper functioning of the common market." [FN172] The legal form that the Treaty drafters initially envisioned as the main harmonization instrument was the directive, which itself reflects subsidiarity *372 thinking. [FN173] The use of directives, as compared to regulations, presupposes that the Member States can safely be relied upon to select the appropriate "form and methods" for implementing Community policy. [FN174]. In the final analysis, of course, it is impossible to tell from the form of a Community measure whether its content is respectful of subsidiarity. The Council may easily enact legislation that, while taking the form of a directive, dictates policy on matters that the States acting alone could have done a perfectly good job of regulating, in breach of the subsidiarity principle. Conversely, the Council may adopt a regulation (i.e., a directly applicable instrument) and still take all due account of the States' willingness and capacity to act on the matter at hand.
  More indicative of subsidiarity than the institutions' choice of legislative form is their choice of legislative approach. In fact, the Commission and Council commonly use legislative instruments that are specifically designed to avoid unnecessary Community interventions. One such instrument is the mutual recognition of national standards. If the Community can afford to achieve its objectives by ensuring that the regulatory regime of each Member State meets certain minimum Community criteria, then it can leave the Member State regimes in place, and simply require each to give full faith and credit to the certifications made by the others. The Community thereby advances the free movement principle, without displacing Member State law or exacting an unnecessary degree of uniformity. While the Council may of course fail on any given occasion to show adequate self-restraint in defining the minimum criteria, the technique of mutual recognition acknowledges in principle the States' capacity to regulate their economies separately, and still not jeopardize the Community's essential regulatory goals. [FN175]
  A second legislative technique--or set of techniques--redolent of subsidiarity is the Council of Ministers' "new approach to technical harmonization," first announced in those terms in 1985. [FN176] The Council sought through this approach to streamline the harmonization process, chiefly by limiting the quantity and detail of issues that any given directive needed to address. The mutual recognition of standards mentioned *373 above plainly serves the same goal. But the "new approach" counselled in more general terms against the adoption of detailed and comprehensive directives, urging the Community instead to limit harmonization to those aspects of a regulatory problem deemed to be "essential," and to leave aside all others. Whether the issues left over are eventually regulated separately by the Member States or by private or government-supported standards bodies, or left unregulated altogether, is presumably not a matter of Community concern, provided the "essentials" contained in the directive are respected and significant barriers to intra-Community trade are not reintroduced. [FN177] The Council's chief purpose in adopting a more streamlined approach to harmonization may have been to lighten its legislative burden, particularly with the 1992 single market program on the horizon; but this preference necessarily also conveyed a sense of confidence in the States' ability to address matters within their legislative sphere without causing undue detriment to Community policy.
  Similarly suggestive of subsidiarity is the Council of Ministers' practice of using legislative language that expressly allows the Member States to adopt a still higher level of protection should they so choose. [FN178] This is not to say that the use of non-preemption language guarantees subsidiarity; even a non-preemptive Community measure may not have been necessary for achieving the objective sought, or if necessary, might have been made less far-reaching. Nevertheless, the practice of expressly allowing more protective Member State legislation shows a healthy appreciation for the States' capacity to govern a matter that the Community could constitutionally regulate, and it should remove any doubt about their entitlement in principle to do so. [FN179]
  Under the definitions adopted by the European Council at Edinburgh,   [FN180] these three instruments--the preference for directives, [FN181] the *374 "new approach to harmonization" [FN182] and express legislative non-preemption [FN183]--more closely serve the purposes of proportionality than subsidiarity. Nevertheless, each of them received the Council's specific endorsement at Edinburgh. The Council also urged the Community institutions, in the interest of proportionality, to favor interventions that facilitate and coordinate Member State actions rather than compel them, whenever the institutions could still thereby achieve their purposes. [FN184] Since the distinction between whether the Community should act in place of the States and how far it should go in doing so is artificial at best, the Council's injunctions about proportionality can scarcely help but serve subsidiarity's purposes as well.
  The foregoing discussion shows that while the rhetoric of subsidiarity is unprecedented in the Community, the practice of subsidiarity is not. It is nevertheless difficult to tell just how deliberately and systematically the institutions have practiced subsidiarity in their conduct of policy analysis or in their design of legislation. Rightly or wrongly, it remains a widely-held impression that the Community commonly legislates on matters bearinga tenuous or strained connection with the internal market, that it often acts not because acting has been shown to be necessary but simply because it might be useful, and that even when it legislates on a proper subject, it often does so in unnecessary detail and in search of unnecessarily *375 standardized results. [FN185] Even if this impression is no longer accurate (if it ever was), it is nevertheless a fact of which the architects of European integration need to be aware.
  One way for the Community to acknowledge that it may not always have practiced subsidiarity as seriously as it might have would be to reconsider existing legislation from a subsidiarity point of view. Interestingly, although the subsidiarity provision of the Maastricht Treaty requires only prospective application of the principle, [FN186] the consensus in political and academic quarters alike is that the institutions should also reexamine legislation already on the books, [FN187] as they have in fact begun to do.  [FN188] It is unlikely that at the time they enacted such legislation, the institutions asked the precise questions that subsidiarity now seems to require. It is also possible that existing legislation was adopted in accordance with the principle of subsidiarity, but that circumstances have since changed in ways which suggest that the legislation be repealed or amended, [FN189] or that the institutions simply erred in their judgment that they needed to act in place of the States. Another way in which the Community might hasten the process of eliminating unnecessary legislation is by providing for its automatic expiration after a certain period, unless specifically renewed. [FN190] Such so-called "sunset" provisions are not, however, in the tradition of European legislative practice.
  *376 The Commission's willingness to reexamine existing legislation under a subsidiarity principle not recognized or enforced when the legislation was passed has obvious political advantages. It demonstrates with some clarity that subsidiarity has meaning and will make a difference. If subsidiarity is the promise on the basis of which the States and their various subcommunities are supposed to accept the accretions in Community power under Maastricht, and to continue on the path toward European political union, this is an important showing indeed. But the principle of subsidiarity may demand retroactive application for consistency's sake too. The Community may find it awkward to enforce existing legislation when analogous proposals for future legislation are being amended, withdrawn or defeated (or new legislation possibly even invalidated) on subsidiarity grounds. [FN191]
  During ratification of the Maastricht Treaty, the Commission reexamined the legislative proposals then pending before the Council and Parliament, and began the much more daunting task of reviewing existing legislation for its continuing conformity with subsidiarity. [FN192] The Commission quite properly also reconsidered legislative initiatives that were still in the planning stage. [FN193] Indications are that the reassessment produced results. By the time of the Edinburgh Summit, the Commission had decided to withdraw three proposed directives [FN194] and to revise six more; [FN195] it also announced its intention to consider withdrawing or revising a number of others. [FN196] Finally, certain initiatives still in the planning *377 stage were abandoned, ostensibly on subsidiarity grounds.  [FN197] The Commission subsequently withdrew a still much larger number of pending legislative proposals. [FN198] The Commission, with the European Council's obvious blessing, evidently proceeded in the sensible belief that, particularly in matters of politics, actions speak louder than words.
  In November 1993, at the request of the European Council at Edinburgh, the Commission produced a report on the Adaptation of Community Legislation to the Subsidiarity Principle (Adaptation Report). [FN199] The report identified the existing Community legislation in all areas that the Commission had determined to revise, either in the interest of subsidiarity or proportionality. [FN200] Revision would take one of three forms: recasting, simplification, or repeal. Recasting means reordering in a more consistent and coherent fashion; simplification refers to the elimination of unnecessary detail; and repeal consists of eliminating legislation *378 that is no longer needed. [FN201] While promising that the process would not degenerate into a "free-for-all, in which . . . various parties . . . propose the revision or repeal of legislation for reasons of expediency," [FN202] the Commission cited hundreds of enactments that it would seek to recast, [FN203] simplify, [FN204] or repeal [FN205] in the near term. The sheer number of changes projected in the Adaptation Report is of course very impressive. However, the report's clear emphasis on recasting and simplification suggests that the operation may end up streamlining many specific Community enactments, and thus pruning the corpus of EC legislation, but still failing to return very many matters to governance by the Member States. In this respect, the Adaptation Report only points up the importance of asking and answering the right questions in subsidiarity's name. It is to this aspect of the problem that I now turn.
C. Subsidiarity as a Mode of Legislative Analysis
  Having examined how the Community has defined the principle of subsidiarity and thus far sought to implement it, I now look more closely at what it will mean in the future to treat subsidiarity essentially as a legislative precept. This entails, first, clarifying the nature of the legislative inquiry and its institutional implications. I trace these aspects of subsidiarity in the first part of this section. However, understanding the legislative practice of subsidiarity also entails acknowledging the complex analytic and policy questions that application of the principle will inevitably raise. In the second and third parts of this section, I attempt to show that taking subsidiarity seriously as a legislative norm requires confronting both the difficult distinction between policy measures and harmonization measures and the necessity of making conscious tradeoffs between subsidiarity and other legislative principles, notably proportionality, *379 that are also deemed to be fundamental in the Community legal order.
  1. Institutional Aspects of Subsidiarity. -- The burden of respecting subsidiarity in the exercise of Community power would seem to lie initially with the Commission, which enjoys a virtual monopoly over conceiving and drafting legislative proposals. The European Council at Edinburgh suggested that the Commission should consult with the Member States at an early stage on "the subsidiarity aspects of a proposal," and include in the explanatory memorandum accompanying any proposal made to the Council of Ministers a statement "justif[ying the] initiative with regard to the principle of subsidiarity." [FN206] One can readily imagine a reasoned Commission forecast of (1) the actions, if any, that the Member States could plausibly be expected to take to accomplish the purposes underlying the proposed Community measure, (2) the respective likelihood of those actions occurring, (3) the probable consequences of the actions, and (4) a comparison of their probable effectiveness with that of the Community measure under consideration. Presumably, consideration would also be given to leaving the matter unregulated at all levels of government.
  A "subsidiarity impact analysis," to coin a not altogether original description of such reasoning, might cause the Commission to conclude either that no alternative measures the Member States could reasonably be expected to take would adequately serve the Community's purposes and that the Commission proposal should go forward, or that adequate Member State alternatives in fact exist and that the Commission proposal should not proceed. [FN207] The analysis might of course produce much less conclusive results. In any event, the Commission's impact analysis could *380 constitute the record on which the other institutions (notably the European Parliament, the Economic and Social Committee and the Council of Ministers) base their own initial assessments of any Commission proposal. On the other hand, the Commission's analysis obviously should not in any way limit those institutions' right to make their own factual inquiries, perform their own political and economic analyses, and reach their own ultimate conclusions.
  The Commission took its November l993 Adaptation Report [FN208] as a further occasion to describe the type of analysis that subsidiarity entails. While depicting subsidiarity more as "a state of mind" than "a set of procedural rules," [FN209] the Commission nevertheless affirmed that subsidiarity required it to answer in the form of an explanatory memorandum a prescribed set of questions before proposing a new measure within the Community's and Member States' shared competence. Among the issues to be addressed in any such "justification" are: 
    (a) What are the aims of the proposed action in terms of the Community's obligations? . . . 
    *381 (c) What is the Community dimension of the problem (in other words, how many Member States are involved and what solution has been applied to date)? 
    (d) What is the most effective solution, given the means available to the Community and to Member States? 
    (e) What is the specific added value of the proposed Community action and the cost of failing to act? [FN210]
The Commission also undertook to publish its explanatory memoranda in the Official Journal together with the proposals to which they relate, thus enabling interested parties to comment on the subsidiarity aspects of the proposals before their adoption. [FN211] According to the Commission, these procedures--which it had already begun to follow--had caused it to put forward fewer legislative proposals in 1993 than in prior years. [FN212]
  Although the Commission is the right body to make the initial investigative and analytic investment into the subsidiarity aspects of legislation, the European Council at Edinburgh nevertheless placed greater emphasis on the Council of Ministers' role in guaranteeing subsidiarity, presumably because of its greater decisional authority as an institution. 
    The examinationof the compliance of a measure, with the provisions of Article 3b [i.e. subsidiarity] . . . should become an integral part of the overall examination of any Commission proposal and be based on the substance of the proposal . . . . This examination includes the Council's own evaluation of whether the Commission proposal is totally or partially in conformity with the provisions of Article 3b (taking as a starting point for the examination the Commission's recital and explanatory memorandum) and whether any change in the proposal envisaged by the Council is in conformity with those provisions. The Council decision on the subsidiarity aspects shall be taken at the same time as the decision on substance and according to the voting requirements set out in the Treaty. [FN213]
*382 Since the Council is itself composed of Member State representatives, the Member State governments are themselves primarily responsible for making subsidiarity work. [FN214] However, the Edinburgh Conclusions also specifically urged the Council's various working groups and its Committee of Permanent Representatives to include subsidiarity considerations in their own reports on any Commission proposal, and asked that the Council report to the European Parliament (in those cases in which the Parliament has a distinct legislative voice) on whether the Commission proposal does or does not comport with the principle of subsidiarity, and why. [FN215] Although the European Council said nothing at Edinburgh about how subsidiarity should specifically figure into Parliament's legislative opinions under the parliamentary consultation, cooperation, and co-decision procedures, [FN216] it seems evident that Parliament also should evaluate the proposals before it from a subsidiarity point of view, and do so with full freedom of inquiry and judgment. [FN217]
  Subsidiarity thus essentially describes a method of policy analysis that each participant in the Community's legislative process should follow in deciding whether to propose, endorse, or enact a given measure. [FN218] The *383 European Council's apparent emphasis at Edinburgh on the Council of Ministers is accordingly misleading. As the Community's legislative processes become more varied and complex, with different institutions playing different roles (proposing, voicing opinions on, suggesting amendments to, requiring or performing second readings of, and finally adopting measures), [FN219] each of the institutions will inevitably be drawn into incorporating the reasoning of subsidiarity into its decisional processes. The European Council's request at Edinburgh that the Commission review all proposed and existing legislation in preparation for the European Council's December 1993 Brussels Summit reflects partial recognition of this fact. [FN220]
  2. Distinguishing Policy Measures and Harmonization Measures. -- My discussion of subsidiarity as a set of procedural instructions to the institutions has thus far proceeded as if all Community legislation were basically alike. In formulating more precisely the legislative inquiry that subsidiarity entails, it is actually crucial to distinguish between legislation that aims at establishing substantive regulatory policy, on the one hand, and legislation that aims at promoting the establishment and functioning of the internal market, on the other. However awkward, this is a distinction that the structure of the EC Treaty imposes on us. Much Community legislation falls squarely within substantive policy areas--e.g., environmental protection, occupational safety, research and technological development, and the newer program areas provided for by the Maastricht Treaty [FN221]--for which the Treaty expressly confers legislative competence on the Community institutions. The operation of subsidiarity in the analysis of what we may thus conveniently characterize as "policy measures" is not particularly difficult to describe. Essentially, subsidiarity entails defining as precisely as possible the objectives meant to be accomplished, and comparing the Community measure proposed to the measures that could be taken independently by the Member States--or to no governmental intervention at all--in terms of its effectiveness in achieving those objectives.
  Subsidiarity operates rather differently for what may be called  "harmonization measures," by which I mean measures whose stated rationale is to reduce or eliminate non-tariff barriers to trade resulting from regulatory action that the Member States have otherwise properly taken on matters within their jurisdiction. In this case, the proverbial Community measure is not a piece of legislation that advances a particular policy for which the Community bears legislative responsibility under the Treaty, but rather a directive requiring the harmonization of Member State policies on matters for which the Member States remain at least nominally *384 responsible. In order to respect subsidiarity in the adoption of harmonization measures,the Community presumably should intervene only where necessary for the internal market to work effectively, and even then only to the extent necessary. [FN222] Pursuing subsidiarity in the design of harmonization measures can, however, be highly problematic, not only in practice but also in theory. Generally speaking, the regulatory environment can always be made more uniform. If one were to consult common market criteria alone, disregarding other values such as diversity among the goods and services available in the market, one would opt for maximum regulatory uniformity.
  Accordingly, the only way to make room for subsidiarity in designing harmonization measures is consciously to curtail them so that they are not enacted unless they make significant and justifiable internal market gains, and so that they in any event go no further than reasonably necessary in order to achieve those gains. Such a harmonization strategy would in effect advance subsidiarity at the same time as it advances proportionality, as if conflating the two. In theory, the Community institutions would seek to reduce or eliminate disparities among Member State regulations only to the extent that those disparities substantially impede the free movement of one or more of the factors of production (thereby impairing the commonness of the market) and the gains in market integration outweigh the specific loss of Member State autonomy that results. Determinations of this sort are of course profoundly political in that they entail judgments about how much each incremental gain in economic integration is worth in costs to certain other values, notably the values (for example, diversity) underlying subsidiarity itself. [FN223] One supposes that the Commission and Council were in the habit of asking themselves precisely these questions long before they talked about subsidiarity, which may help explain why subsidiarity already had a familiar ring to it when it was first proclaimed in the Maastricht Treaty to be a fundamental Community law principle. Still, if subsidiarity is to be taken seriously in the years ahead, and to be applied to harmonization measures as well as policy measures, these questions will have to be asked more explicitly and systematically than ever before.
  It should now be clear why the practice of subsidiarity in the adoption of policy measures can by contrast be relatively straightforward. When the Community legislates directly on subjects falling within its sphere under the Treaties, subsidiarity requires it to ascertain that the Member States, left to their own devices, could not do an adequate job of *385 furthering the Community's basic policy objectives. This too is obviously a political call, but in a quite different sense. As applied to these measures, subsidiarity does not require deciding how much each incremental gain in market integration is worth in terms of sacrifice to the political autonomy of the Member States and their various subcommunities. It does not pit two opposing values--integration and localism--against one another, but demands, in the acknowledged interest of one of them--namely localism--that Member State action be preferred if it would effectively accomplish the Community's purposes. The somewhat greater ease of applying subsidiarity to policy measures than to harmonization measures may help explain why subsidiarity figures so much more prominently in connection with the former (notably environmental and consumer protection, social policy, and economic and monetary union) than with the latter.
  Notwithstanding my claim that subsidiarity is analytically more manageable when the Community makes policy directly than when it makes policy indirectly, the analysis can in either case be exceedingly complex. Let us take the seemingly simpler case of policy measures. Comparing the efficacy of a Community proposal, on the one hand, with action that might be taken separately or jointly by the Member States, on the other, sounds deceptively easy, familiar as we now are with the practice and theory of cost-benefit analysis. Assessments of comparative utility are difficult to conduct under ordinary circumstances, but they are substantially more difficult to conduct when one of the measures to be compared--in this case action at the Member State level--may itself be entirely hypothetical. In order to practice subsidiarity, the institutions need to forecast a whole range of actions or inactions in which the Member States might engage in relation to a given Community goal, if the Community institutions allowed them to, and make a utility assessment of each. Moreover, each Member State "option" has to be discounted for the possibility that not all of the Member States may take the action contemplated on a timely or adequate basis or indeed at all. [FN224] It is only after some generalized assessment of Member State potential emerges from this enormously contingent and variable analysis that its overall "adequacy" in achieving Community objectives can then be compared with that of the proposed Community measure, as the principle of subsidiarity requires. [FN225] Subsidiarity plainly calls for predictions and therefore for the *386 exercise of judgment on matters that may be at best the subject of ignorance and conjecture, and at worst the subject of bitter dispute.
  The fact that subsidiarity calls for judgments that are invariably political and often immensely speculative is not, however, an argument against requiring the institutions to observe it. Neither is the fact that the analysis may rarely yield obvious results. As I argue in greater detail in a later section on the Court of Justice, [FN226] the essential question is whether such a requirement will help the institutions to reach politically sound decisions, while avoiding the imposition on them of undue procedural costs.
  3. Subsidiary and Proportionality. -- As noted earlier, [FN227] the European Council at Edinburgh underscored the close affinity between the Community law principles of subsidiarity and proportionality. It regarded the former as dealing with the question whether the Community should take action, and the latter as dealing with the Community's choice of means when it does act. In this section, I argue that the relationship between the two concepts is not as simple as the European Council suggests. I shall attempt to show that proportionality does not simply "pick up" where subsidiarity "leaves off," and that this in turn has serious implications for the political branches and the Court of Justice alike.
  The doctrine of proportionality, which the Court of Justice largely derived from continental principles of constitutional and administrative law,  [FN228] is said to require that every Community measure satisfy three related criteria. First, the measure must bear a reasonable relationship to the objective--presumably a legitimate one--that the measure is intended to serve.  [FN229] This may be regarded as the doctrine's "rationality" component. Second, the costs of the measure must not manifestly outweigh its benefits.  [FN230] This may in turn be regarded as the doctrine's "utility" component. Finally, the measure chosen must represent the solution, among the various alternatives that were available for achieving the prescribed objective, that is least burdensome. [FN231] This requirement to use the "least restrictive" or "least drastic" means is one that the Court *387 of Justice has typically justified in terms of minimizing the burdens imposed by the Community on the private sector, but it can readily be used to minimize the Community's intrusions on the Member States and their subcommunities as well. Each of the three elements of proportionality has at least some resonance among levels of judicial scrutiny recognized in U.S. constitutional review.
  Proportionality in fact has chiefly been regarded in the European Community, and in European public law more generally, as a principle of judicial review. Within the Community, it is the Court of Justice that has developed and enforced the notion that Community measures must bear a reasonable relation to the end sought to be achieved, must produce a net benefit, and must represent the least burdensome means available, and that they will in principle be annulled if they fail to do so. [FN232] This is not to say that the political branches--notably the Commission, Parliament, and Council--do not consider proportionality in making their legislative judgments; it is to be hoped and possibly even assumed that they do, as an integral part of their deliberative processes.
  Nevertheless, the Maastricht Treaty [FN233] and, even more explicitly, the guidelines of the 1992 Edinburgh Council [FN234] have the distinct merit of *388 clarifying that proportionality is not only a judicial doctrine for the Court of Justice to apply in reviewing the legality of Community action, but also a legislative doctrine for the political branches to follow in their policymaking. Because the Community institutions are thus duty bound to observe both proportionality and subsidiarity as general principles of decision-making, they have an interest in knowing whether and to what extent the two are consistent. The Maastricht Treaty suggests that they are of a piece. [FN235] The Edinburgh guidelines go further, implying that once subsidiarity determines that the Community should take action, proportionality then dictates the action it should take. [FN236] The suggestion is that the two naturally function in concert, even in logical sequence. These assumptions about subsidiarity's natural relationship with proportionality bear closer scrutiny.
  It seems reasonably clear that a measure may satisfy the first two criteria of proportionality and nevertheless run afoul of subsidiarity. In other words, a Community measure, while reasonably related to its stated purpose and productive of net benefits, may nevertheless not have been necessary, in the sense that action taken at the Member State level, or perhaps non-regulation altogether, would have been quite effective in achieving the Community's goals. The relationship between subsidiarity and the "least drastic means" aspect of proportionality is thus potentially problematic. Suppose, for example, that the least burdensome approach to accomplishing a given objective would be through Community action rather than through some alternative action at or below the Member State level. In this event, subsidiarity and proportionality would in a sense work at cross-purposes, with subsidiarity dictating a disproportionate remedy (assuming the objective could be achieved at or below the Member State level) and proportionality in turn dictating a remedy that fails the test of subsidiarity. It is difficult to say, as an abstract matter, whether proportionality or subsidiarity should carry the day.
  One way of dealing with this tension would be for the institutions to take the European Council rigorously at its word and not entertain the proportionality question until the subsidiarity question is settled. Under this strategy, the Community institutions would refrain from adopting *389 any measure whenever their objectives could adequately be met through action taken at or below the Member State level. The fact that a Community-level measure might impose fewer burdens, and thus constitute a less drastic means to the same end, might never enter into consideration. Such a solution may justly be criticized as sacrificing proportionality on the altar of subsidiarity and, in the process, forsaking many of the efficiency advantages of Community-level action.
  An obvious alternative would be to posit that subsidiarity requires resort to Member State (or more local) action over Community action only when it would be just as effective. If action at or below the Member State level would impose greater burdens than Community action, and to that extent fail the test of proportionality, then by definition it is not equally effective. By this reasoning, strictly applied, subsidiarity would simply not require that the Community refrain from acting, and proportionality considerations alone would in effect have dictated the result. Of course, if subsidiarity never deters the Community in such situations from taking the action that proportionality favors, it is then the principle of subsidiarity that will find itself systematically sacrificed.
  It thus seems clear that at least under some circumstances subsidiarity and proportionality, strictly applied, will point in opposite directions. Realistically, the political branches of the Community have a means of escape from the apparent dilemma. They can relax the proportionality test so as to accept Member State action in lieu of Community action, even if the former is more burdensome, provided it is not manifestly so (i.e., does not impose unreasonably excessive additional burdens); this opens up the possibility of scoring large subsidiarity gains for a small proportionality price. Conversely, they can relax the subsidiarity test; if the proportionality advantages of Community action over Member State action are substantial enough, subsidiarity's preference for localism arguably should not be allowed to stand in the way.
  What I am here describing, and what seems to me to make a good deal of sense if both subsidiarity and proportionality are to be taken seriously, is of course the possibility of making different tradeoffs between the two. Analysis and reflection may show that a Member State course of action does far more harm from a proportionality point of view than it does good from a subsidiarity point of view or, conversely, that a Community measure does far more harm from a subsidiarity point of view than it does good from a proportionality point of view. Only some kind of "comparative impairment" analysis will reveal how much is being paid in proportionality terms for subsidiarity gains, or vice versa. Resolving the tension between subsidiarity and proportionality, when the two are in competition with each other and when each may plausibly be applied to the matter at hand, can only be described as an acutely political judgment to be made by the political institutions themselves. They are the ones best situated to determine whether, in light of all the interests at stake in *390 the matter at hand, it is more important to promote the values of localism or to deploy the least drastic means.
D. Subsidiarity and the Court of Justice
  My discussion of subsidiarity thus far has proceeded with its implications for judicial review still very largely in the background. Given subsidiarity's fundamentally political character, this is appropriate. In fact, the drafters at Maastricht sidestepped the question of whether and to what extent the principle of subsidiarity would be justiciable. [FN237] When the European Council finally addressed the question at Edinburgh in 1992, it displayed deep ambivalence, declaring, on the one hand, that subsidiarity "cannot be regarded as having direct effect," but, on the other, that "compliance with it by the Community institutions  is  subject to control by the Court of justice."  [FN238] Under this view, while individual litigants in national courts might not be permitted to invoke the principle of subsidiarity to avoid the application of otherwise valid Community measures, legal challenges to Community measures could be brought on subsidiarity grounds directly in the Court of Justice. Because standing to sue in the Court of Justice is highly restrictive, [FN239] and because the statute of limitations on such actions is in any event extremely short, [FN240] the Council's solution appears to make the principle of subsidiarity justiciable without at the same time opening the floodgates. The fact remains, *391 however, that even under the Court of Justice's strict standing and limitations rules, every Community measure would be subject to attack in the Court of Justice on subsidiarity grounds by a Community institution or by one or more of the Member States politically opposed to it. [FN241]
  1. Subsidiarity as a Procedural and Substantive Norm. -- Assuming justiciability, the principal question ofjudicial review is whether the Court of Justice should treat subsidiarity primarily as a substantive or a procedural requirement. I suggest that casting subsidiarity in procedural rather than substantive terms will best allow the Court of Justice to promote respect for the values of localism without enmeshing itself in profoundly political judgments that it is ill-equipped to make and ultimately not responsible for making. The same characteristics that make the inquiry difficult for the political branches to conduct--namely, uncertainty about how much localism really matters on a given issue, the heavy reliance on prediction and the probabilities of competing scenarios, the possibility of discretionary tradeoffs between subsidiarity and proportionality, and the sheer exercise of political judgment entailed--make the inquiry even more problematic for the Court. Even without inserting itself unduly into those matters, however, the Court can seek to verify whether the institutions themselves examined the possibility of alternative remedies at or below the Member State level. That very inquiry should encourage the political institutions to structure their discussion and focus their debate on the most central legislative task, namely identifying the measures, if any, that will appropriately address the problems worth addressing, and suggesting the level of government at which (and ultimately the form in which) those measures should be taken.This in turn should promote a realistic assessment by the political branches of the costs and benefits of Community action and inaction alike. Moreover, a decisional process which demonstrates that the institutions genuinely considered the available Member State alternatives before resolving to act is likely to win measurably greater trust and thus enjoy greater support among the Member States and European public opinion than one that does not. What little evidence we have suggests that the institutions can meaningfully address the questions that subsidiarity raises, [FN242] and that addressing those questions*392 influences outcomes. [FN243]
  The efficacy of a procedural review of this sort should not, of course, be exaggerated, particularly since there are limits to the resources that the Court of Justice can or should expend in verifying whether the political branches actually inquired into subsidiarity and whether the inquiry was a genuine one. Determining the minimal adequacy of a "subsidiarity impact analysis" is inherently problematic, but the Court's performance in enforcing the rather elusive proportionality principle [FN244] suggests that it may be capable of drawing the necessary lines. The Court should not attempt to police closely the performance of such analyses; one can hope that the mere prospect of the Court policing their performance will cause the political branches to perform the required examinations more seriously. If the values that the subsidiarity inquiry can be expected to serve--self-determination and accountability, personal liberty, flexibility, preservation of local identities, diversity, and respect for the internal divisions of component states--are important enough (as I believe they are), and if the costs of the inquiry are not too great (as I believe they are not), then the Court of Justice should require that it be made.
  It is easy in conceiving of subsidiarity as a procedural principle to envisage the Community institutions satisfying themselves that Community action is necessary and then proceeding to act. However, in order to assess fully the merits of subsidiarity, it is also important to contemplate the situation in which the institutions ultimately refrain from action because they conclude that the Member States, left to their own devices, can effectively accomplish the Community's purposes, and to assess the risks of the institutions acting on that belief. [FN245] More specifically, the institutions may decline to act, but later be shown to have erred in their judgments about the Member States' willingness or capacity to address the problem at hand. The Member States may turn out not to have acted as expected, or their actions may turn out not to have produced the desired consequences. In theory, at least, the institutions' subsidiarity analyses *393 should furnish a basis for the Commission to compare what actually happened in the wake of the Community's decision not to act with what the institutions thought would happen. If the Commission decides that the Community should intervene after all, it may even find that the existing record assists it in determining the specific measures to propose.
  Permitting judicial challenges to Community measures on substantive subsidiarity grounds would certainly raise at least as many difficulties as permitting them on procedural grounds. It is clear that the Court should not in any event conduct a de novo inquiry into the comparative efficacy of Community and Member State action in achieving the Community's objectives. The Court should not even conduct a de novo review of the existing legislative "record." As we have seen, the probabilities to be assigned to the various Member State alternatives, the assessment of their utility in achieving Community goals, and a comparison with them of the Community measure in question are matters of political judgment, precisely the kind on which the Court should show the utmost deference to the political branches. The case for deference becomes positively overwhelming when it appears that the institutions may also have had to balance subsidiarity and proportionality considerations--each with its own separate complexities--against one other. [FN246]
  Imagine for example a situation in which the Council of Ministers, facing a problem within the Community's sphere of competence, determines upon study that each plausible option at the Member State level presents certain inconveniences and disadvantages significant enough to justify the Community acting in their stead. A considered judgment that the Member State alternatives are deficient, and that Community action is therefore necessary, will hardly be easy to refute. To refute it might require gauging everything from the technical and policy bases of the institutions' assumptions to the inherent logic and persuasiveness of their analysis, not to mention the importance of vindicating the subsidiarity principle (and thereby the values of localism) on the particular issue at hand. If, as I urge, subsidiarity is in fact taken seriously as a tool of legislative analysis, the Council's conclusion that Member State action would not adequately achieve Community goals should scarcely ever be so conclusory or unconvincing as to invite disbelief by the Court.
  It has been argued that if the prospect of successfully challenging a Community measure on subsidiarity grounds is indeed so slim, then the subsidiarity principle may just as well be considered categorically nonjusticiable, and the Court spared the agony of dealing with it. [FN247] The German Constitutional Court has in effect determined that the largely comparable provisions on federal subsidiarity in the German Constitution  [FN248] are nonjusticiable, with the result that the "necessity" for federal *394 government legislation in areas of concurrent competence is essentially a political question to be decided by the political branches without judicial interference. [FN249] But deference to the political branches on subsidiarity does not require that the principle be made wholly nonjusticiable, any more than deference on proportionality requires that result. The mere possibility that the Court will find the Community to have egregiously overstated the risks of leaving a matter in Member State hands, [FN250] and will annul its exercise of power, should induce the Community's political branches to exercise sound judgment in this respect. [FN251]
  Treating subsidiarity as a justiciable principle, whether procedural or substantive, will admittedly require the Court of Justice to play a role to which it is not accustomed, namely restraining Community action in the interests of localism. [FN252] Nevertheless, the Court has shown itself to be capable of reviewing the legality of Community measures by reference to other constitutional values that could equally be described as "vague but not intelligible," [FN253] and for which precise criteria of judgment do not exist. One could cite the Court's jurisprudence on fundamental rights,  [FN254] though that is a somewhat different case, since courts tend to regard protecting such rights as their special calling. The Court of Justice's proportionality jurisprudence--marked by a high degree of deference to the political branches, but also by an occasional annulment of one of their decisions--provides a closer analogy. [FN255] The fact remains that the Community *395 simply cannot afford to ignore the political impulses that fueled the demand for subsidiarity in connection with the Treaty on European Union and that the Community's prospective enlargements will only heighten. In this context, the Court of Justice has a crucial symbolic and educational-- albeit operationally limited--role to play.
  2. The Strength of the Political Safeguards of Subsidiarity. -- The decision whether to assign the judiciary a role in policing legislative respect for subsidiarity, and if so what role, is evidently a highly problematic one. In Part III of this Article, I examine prevailing attitudes toward the problem in the United States. A factor that has seemingly influenced the outcome in the United States is the strength of the theory that the structure and composition of the federal government itself furnish adequate political safeguards for federalism. As we shall see, [FN256] confidence in the adequacy of these safeguards has come under increasing pressure in the United States, with the result that the Supreme Court has only recently shown a revived interest in judicially enforcing the Tenth Amendment. It may therefore be useful in confronting the uneasy prospect of making subsidiarity justiciable in the Community to try to assess the political safeguards of federalism in the EC institutional setting. [FN257] My conclusion is that, whatever the strengths of the theory of political safeguards in the United States, the theory fits the Community rather poorly.
  Superficially, the Council of Ministers exhibits precisely the kind of structure that should enable it to safeguard the political interests of the States. [FN258] Each Member State is separately represented in the Council by the government minister responsible for the field in which the Council is considering action. The minister's acknowledged responsibility is to look after the State's interests in the matter before the Council and to cast a vote accordingly.
  The fact that a minister represents the interests of a Member State does not, however, mean that he or she will necessarily vote in a manner consistent with the principle of subsidiarity or the purposes underlying it, that is, the notion that policymaking discretion should be left in the most local hands possible. The more common assumption is that Member *396 State representatives will vote in the Council in accordance with their State's economic and political advantage as they see it in the context of the issue at hand. [FN259] A particular policy may be so economically or politically favorable to a Member State that it wins the State's support in the Council, despite the fact that the policy's underlying objective could adequately be accomplished by action taken at or below the Member State level. In this respect, subnational regions may be among those most disadvantaged by the transfer of national regulatory authority to the Community institutions.  [FN260] Even if authority over a matter could perfectly well be left in Member State hands, a State may support action at the Community level simply in order not to be seen as voting on subsidiarity grounds against a measure that it basically favors. A State may also support the adoption of a Community measure precisely to avoid suffering the competitive disadvantages that would result from taking an equally appropriate measure on its own or in the company of a minority of States. Shifting decisional authority to Brussels may even enable a national government to escape political responsibility for a necessary but highly unpopular measure; political accountability will certainly not thereby be served.
  Under each of these hypotheses, a representative's vote in the Council, though in a sense dictated by the Member State's interest, will fail to reflect the various political advantages of localism--self-determination and accountability, personal liberty, flexibility, preservation of identities, diversity and respect for internal divisions of component States--that are associated with subsidiarity. [FN261] Moreover, the intergovernmental flavor of Council decision-making, even under qualified majority voting, should never be underestimated. Wherever a Member State's narrow political interests in a given matter may lie, its representative may readily decide that the overriding interest of another State (or, to put the matter more squarely, the desirability of serving another State's interests in exchange for its political favor on some other issue) requires that he or she vote otherwise. In a decisional setting so clearly marked by interstate political negotiation, the abstract advantages of reserving political choice to local communities may well be overlooked. For all these reasons, a Member State's representative in the Council of Ministers may simply not cast his or her vote in keeping with the notion that power should be exercised at the lowest political level at which the objective of the exercise can be accomplished, and possibly not even in keeping with the political interests of the populations and subpopulations within his or her State.
  *397 The weakness of the Council in terms of domestic political accountability has in fact become a preoccupation in certain Member States, particularly as the Community's powers of governance have grown. Denmark, for example, has pioneered techniques of national parliamentary oversight of the Government's voting patterns in the Council of Ministers. [FN262] The French Constitution was amended in 1992 in contemplation of the Maastricht Treaty to ensure that the French Parliament would be consulted on the exercise of legislative powers by the Council. [FN263] As a federal state itself, Germany recently amended its Constitution to guarantee that the Lander would actually have a decisive role in at least some of the votes that Germany casts in the Council; [FN264] and the *398 German Constitutional Court's recent affirmance of the constitutionality of the Maastricht Treaty seems to be conditional on the Lander having effective opportunities to participate in Council decision-making. [FN265] These various strategies for heightening the responsiveness and accountability of Member State representatives in the Council, however, are still poorly developed [FN266] and have yet to prove their efficacy. [FN267]
  The claim that the structure and composition of the Community institutions guarantee respect for subsidiarity is not much stronger in the case of the Commission or the European Parliament. The Commission, whose role in drafting and proposing Community legislation is paramount, does not even purport to act in the interests of the States, much less in the interest of the political autonomy of their subcommunities. Commissioners are in fact expressly barred by the Treaty from doing so. [FN268] In short, the Commission may choose to design legislation in the spirit of subsidiarity, but nothing in its structure or composition so dictates.
  The European Parliament offers greater institutional promise in this respect. Its members are popularly elected by territorially-defined constituencies from among the Member States. As such, they are or should be in closer touch with the local populations and their aspirations for self-governance. Judging by the broad subsidiarity language that Parliament included in its 1984 Draft Treaty on European Union, [FN269] subsidiarity indeed has some resonance in that institution. On the other hand, seats in *399 the European Parliament have chiefly attracted persons in search of a platform for the advancement of more or less well-defined political views or philosophies rather than the representation of local interests as such. [FN270] Significantly, parliamentarians sit, and vote, according to broad cross-national party affiliations, not according to national or subnational geographic criteria. The notion that a politically neutral value [FN271] like subsidiarity would play a determining role in the votes cast by members of Parliament elected and organized in this fashion is not a very realistic one. Finally, Parliament's legislative functions are still quite limited. On some subjects, its voice is consultative or advisory only; on others its opposition to a bill simply requires that the Council pass the measure by unanimity rather than qualified majority, or forces a "second reading." [FN272] Only under the Maastricht Treaty, and even then only on matters that are expressly made subject to "parliamentary co-decision," [FN273] does Parliament enjoy something in the nature of a legislative veto.
  All in all, the institutional support for a theory of political safeguards of subsidiarity in the European Community is not very impressive.  [FN274] Despite appearances, neither the Council of Ministers nor the Parliament is structured to ensure that political decisions on any given issue are made at the lowest level of government possible; the Commission is certainly not so structured. Arguably, the real institutional safeguard of subsidiarity in the Community is that, in most areas, the implementation of Community policy ultimately lies in the hands of Member State and local officials. [FN275] Thus, states and localities have it within their power to influence the ways in which, and the efficacy with which, Community policy is actually administered. Unless the Community acquires much greater fiscal independence from the Member States than it now has, which is not in the offing, this situation is unlikely to change.
  The argument that the decentralized administration of Community law favors subsidiarity is, however, deeply flawed. Besides confusing the notions of making and executing policy, the argument only suggests that States and localities may weaken the enforcement of policies made at an inappropriately high level of government, not that they will do so, and certainly not that they will do so with any consistency. In fact, the wholesale *400 reliance on Member State resources for the implementation of Community policy may raise more subsidiarity doubts than it allays. As we shall see in Part III,  [FN276] the U.S. Supreme Court has come to view federalism as being ultimately impaired when the public cannot hold its elected officials politically responsible for the policy decisions they carry out, or even determine the priorities according to which public resources are spent. Yet this is precisely the situation in the Community law system: Member State officials regularly implement policies they had little or no role in making.
  3. Subsidiarity and the Direct Effect of the EC Treaty. -- Most discussions of subsidiarity--and this Article thus far is no exception--treat the Court of Justice's interest in the principle as limited to deciding whether and to what extent to police the political institutions' respect forsubsidiarity. My view on this question is clear; I believe the Court should treat the principle as a legally enforceable procedural mandate to the institutions, while at the same time paying pronounced deference to their judgments on the substance of the matter. But the Court should not consider that it discharges its responsibilities with respect to subsidiarity simply by conducting this limited monitoring of the Community's political branches. The demand for subsidiarity among Europeans has been fueled not only by the perception of legislative excess on the part of the Commission and Council, but also by the perception, at least among those aware of the Court of justice's role in legal integration, of judicial excess on the Court's own part. [FN277]
  The question, put bluntly, is whether the Court of justice, through its own understandably vigorous demands for legal integration over the years, has contributed to a sense of erosion of local political autonomy, and possibly violated the principle of subsidiarity itself. This question is worth raising if only because the Court may have difficulty pressing subsidiarity on the political branches, either as a procedural or a substantive requirement, unless it shows a willingness to examine its own jurisprudence from a subsidiarity point of view. Consider, for example, the question of the direct effect of Article 30 of the EC Treaty concerning the free movement of goods. Surely when the Court rules that a Member State may not, in conformity with the principle of free movement, regulate the intrastate marketing of a particular good in the interest of consumer or environmental protection, public health, public morality and the like, it is itself in effect taking action at the Community level and preventing action at the Member State level, albeit in the name of the Treaty. But for the fact that the intervention is judicial rather than legislative, and is alleged to flow directly from the Treaty rather than from a grant of authority by the Treaty, the conditions for application of the principle of subsidiarity would seem to be present.
  *401 If the Court of justice were determined to play by the rules of subsidiarity in its own direct effects jurisprudence, would its case law be different than it has been up until now? Arguably, some of that case law would be due for rethinking, and some of it has in fact been rethought. In Procureur du Roi v. Dassonville, for example, the Court held that "[a]ll trading rules enacted by member-States which are capable of hindering, directly or indirectly, actually or potentially, intra-Community trade are to be considered as measures having an effect equivalent to quantitative restrictions."  [FN278] Although it addresses the limits on intervention by the Court, rather than the Council or Commission, this principle poses an obvious threat to subsidiarity. The Court of justice later modified its position in the Cassis de Dijon case, indicating a willingness to accept certain trade obstacles resulting from disparities among national marketing rules insofar as the latter are necessary in order to satisfy the "mandatory" requirements of Member States, [FN279] and also respect the Court's own overriding principle of proportionality. From a subsidiarity point of view, this was a positive doctrinal development. It would certainly seem to be in keeping with subsidiarity and proportionality alike for the Court to ask itself more regularly whether the incremental gains in free movement that result from the Court's rejection of a particular Member State marketing rule are substantial enough to justify the Member State's loss of freedom to govern subjects that lie squarely within its sphere of competence.
  Comparing the gains in economic integration with the loss of Member State autonomy is an inescapably difficult and once again deeply political operation, butit is also a good way for the Court of justice to demonstrate its own belief that subsidiarity matters. The Court may find analogous ways to introduce such thinking into its case law regarding free movement of the various factors of production and the other directly effective provisions of the EC Treaty and the Community's secondary legislation. Some of the Court's more recent rulings suggest that it is indeed prepared to accept certain bona fide national marketing rules, despite their possibly disparate impact on non- nationals, when those rules seek to protect important non-economic interests of a local character and do not unreasonably burden interstate commerce in doing So. [FN280]
  The Court has actually gone further than that to curb the erosion of Member State authority, in particular under Article 30. In its recent ruling in Criminal Proceedings against Keck and Mithouard, [FN281] the Court cast *402 into doubt the very premises of Cassis de Dijon; it held in general terms that 
    the application to products from other Member States of national provisions restricting or prohibiting certain selling arrangements is not such as to hinder directly or indirectly, actually or potentially, trade between Member States within the meaning of the Dassonville judgment provided that those provisions apply to all affected traders operating within the national territory and provided that they affect in the same manner, in law and in fact, the marketing of domestic products and of those from other Member States. [FN282]
According to the Court, when these conditions are met, the application of national law to the sale of products from another Member State "is not by nature such as to prevent their access to the market or to impede access any more than it impedes the access of domestic products" and "therefore fall[s] outside the scope of Article 30." [FN283] Whatever may have been the Court's purposes in retreating from well-established Article 30 case law, the Keck ruling demonstrates the Court's willingness to leave Member States the kind of regulatory scope that the principle of subsidiarity requires of the Community's political branches. [FN284]
  My suggestion does not of course entail reopening the doctrines of direct applicability, direct effect, or supremacy. Nor does it require reexamining the Court's positions on enumeration, preemption, or implied powers, though doing so would not necessarily shake the legal foundations of the Community. My suggestion is two-fold: first, that the Court acknowledge more frankly than it has in the past that its judicial rulings (particularly on the direct effect of treaty and legislative norms) can have as erosive an effect on the right of Member State populations to govern matters of local concern as does the passage of unnecessary or unduly intrusive Community legislation; and, second, that the Court pay more attention in particular cases to whether the exercise of regulatory authority by a Member State or its subcommunities sufficiently impairs cross-border mobility to justify suppression of the relevant measure in the interest of the common market. Unless the Court of Justice gives evidence *403 that it takes both subsidiarity and proportionality seriously in its own conduct of business, it may not readily persuade the political institutions to do the same. It may thus have difficulty helping to quiet the political fears that fueled the impulse toward subsidiarity in the first place.
III. Subsidiarity and U.S. Federalism
  Parts I and II of this Article explored the meaning and possible utility of subsidiarity in the European Community. They clearly sought to take subsidiarity seriously. In assessing the doctrine's potential for safeguarding the Community's federalist balance, the architects of Community reform might, however, have been expected to look, as they so often have, to the United States. [FN285] They had done so on a variety of critical federalism issues--the interstate commerce clause, the enumeration of federal powers, implied powers, and the doctrine of preemption, to name only the most salient examples. It is reasonable to suppose, given subsidiarity's evident conceptual and operational difficulties, that those architects might also have inquired into the role, if any, that the notion of subsidiarity plays in the workings of U.S. federalism and into its efficacy in that setting. I conclude, however, that not only would the Europeans not have found subsidiarity in the lexicon of U.S. constitutional law, but they would not have found it to be a central feature of U.S. constitutional practice. In other words, the U.S. system offers few political or legal guarantees that the federal government will act only when persuaded that the states cannot or will not do so on their own.
  U.S. experience accordingly lends little support to the claim that acknowledgment of a principle of subsidiarity is essential to sustaining the balance of power in a federal system. This in turn raises the question whether and on what basis the European Community architects can plausibly hope to make subsidiarity the Community's constitutional centerpiece, when a federal system that they so often consult for guidance on matters of federalism appears to give that notion so little recognition. I argue that the Community has good reason to rely on subsidiarity, not only despite the claim that the concept has been oversold in Europe, but also despite the claim that other federal systems (like the American) appear to do very nicely without it.
A. Subsidiarity in the U.S. Institutional Context
  Subsidiarity is a term at least as alien to contemporary U.S. constitutional discourse as it was to the Europeans prior to the late-1980s. The United States is generally understood to exemplify a federal system of government: that is, a system in which political authority is constitutionally divided between a central government and the governments of the constituent states, and in which persons are concurrently subject to the authority of both governments, each acting within its own constitutional *404 sphere. [FN286] Thus, the term federalism suggests a state of affairs in which political authority is both in law and in fact allocated between two or more levels of government. However, although federalism conveys a general sense of a vertical distribution, or balance, of power, it is not generally understood as expressing a preference for any particular distribution of that power, much less dictating any particular inquiry into the implications of specific governmental action for that distribution. In this respect, federalism and subsidiarity, though of course closely related, are quite different.
  To inquire into the role of subsidiarity in U.S. federalism is to ask whether the federal government's exercise of legislative or regulatory authority over a field lying within the constitutional limits of federal jurisdiction is limited in any significant way out of respect for the states' capacity to accomplish the federal government's general objectives within that field. [FN287] The traditional response to this question has been that whether and to what extent federal legislative or regulatory authorities refrain from exercising powers that are properly theirs to exercise under our Constitution is a political question for the political branches to resolve. A powerful school of thought, associated with Herbert Wechsler, claims that restraints on intervention by the federal government flow chiefly from "the sheer existence of the states and from  their political power to influence the action of the national authority."[FN288]
  *405 Recent years, however, have witnessed growing concern over the impact of federal legislation and regulation on the fabric of U.S. federalism. Some commentators have taken to complaining of the "uncritical acceptance in many quarters of the notion that the federal government is the best level of government at which to establish regulatory programs." [FN289] These commentators have made the same kinds of claims that now seem to animate the advocates of subsidiarity in Europe, and they cite many of the virtues attributed to localism in that setting: the enhancement of liberty that accompanies the diffusion of power, the advantages of tailoring the law to local needs, the opportunity for heightened public participation, greater diversity, and enhanced political accountability. [FN290] Occasionally commentators advance a regulatory philosophy that encapsulates *406 subsidiarity itself, advocating a presumption in favor of state or local regulation, rebuttable only by a showing that federal law is needed to avoid intolerable burdens on interstate commerce or to meet some other compelling national need. [FN291] Other commentators, less committed to the deregulatory policies of the Reagan and Bush administrations, express the problem differently. Richard Pierce has framed the tension in terms highly resonant of the European debate: " H ow  are we  to allocate regulatory power in a way that will permit the nation to preserve both the values of a national market and  at the same time  the values of decentralized, government decisionmaking ? " [FN292]
  Unlike the European Community, where constitutional reform has been a conscious preoccupation for at least a decade, the institutional framework within which federalism is discussed in the United States today is not itself a subject of current debate. The written Constitution is not at present being reformed, nor are the basic institutions being reconstituted. Understandably, in such a setting commentators tend to eschew normative abstractions like subsidiarity, and instead ask themselves how precisely the existing institutions can modify their modes of operation to produce a more desirable federalism balance. [FN293] In doing so, they may revisit and occasionally reassess the claims that are traditionally made in support of federalism,  [FN294] but they rarely advocate whole new federalism doctrines as such. This section accordingly looks for the theory or practice of subsidiarity within the framework or, to be more exact, within the interstices of existing U.S. institutions.
  To discover whether subsidiarity, or a similar notion, plays a role in the conduct of U.S. federalism, one has in any event to transcend labels and look for equivalent thinking under any other name by which it might pass. [FN295] In this Part of the Article, I make that inquiry. I conclude first that, like its foreign-sounding name, subsidiarity is foreign to the law and practice of federal legislation. The working assumption in the United States seems in fact to be that Congress, by virtue of its composition and mode of operation, will not act with needless disregard for the states' *407 interest in regulatory autonomy. The courts accordingly have declined to enforce against Congress a specific legislative precept such as subsidiarity even though there is little evidence to suggest that Congress systematically follows any such precept of its own accord.
  The situation is at least partially different when we turn to the exercise of authority by the federal agencies. On the one hand, just as Congress does not manifest a strong commitment to subsidiarity, it also has not exerted pressure on the agencies to act in ways that demonstrate a high degree of respect for the states' own capacity to govern. The courts likewise have shown substantial deference to the agencies' judgments that action within the outer limits of their statutory jurisdiction--often fully preemptive action--would be useful; the agencies do not have to demonstrate positively that the action is necessary or even that they think it is. The Executive, on the other hand, has attempted to introduce into the regulatory process certain considerations that bear directly on federalism and that at least in part reflect subsidiarity. Thus, a series of executive orders calls upon the federal agencies not only to minimize the regulatory burdens imposed on the private sector, but also to refrain from regulating at all if action at the state or local level would satisfactorily accomplish the federal government's objectives. These executive orders evoke, respectively, the Community law notions of proportionality and subsidiarity their effectiveness with respect to subsidiarity; in particular is, however, very doubtful.
B. Congress and Subsidiarity
  The claim that the United States secures its federalism through the political process itself ordinarily brings the institution of Congress first to mind. This is the case in part because we tend to assign to Congress primary responsibility for allocating regulatory power between state and federal officials in areas of concurrent competence. [FN296] However, it is also the case because Congress is composed of persons elected to office by state and local constituencies, that is, persons who may be thought unlikely to support federal legislation unless they genuinely believe that such legislation is necessary to achieve a purpose lying within the federal legislative sphere. Again, Herbert Wechsler forcefully argued that the fact that the national political authorities are selected by the people of the states, and function by reference to the political interests dominant in the states, naturally restrains their interventionist impulses. This is said to be the case particularly for Congress [FN297] and even more particularly for *408 the Senate. [FN298] The states' interest in preserving a healthy measure of autonomy in matters of shared federal and state competence is thereby assumed naturally to enter into and influence the federal legislative process in ways that guarantee due regard for the policy prerogatives of the states. [FN299]
  Implicit in this analysis is the assumption that Congress actually determines, during the process of deliberating over proposed legislation, whether federal action is in fact needed for achieving its purposes. It is reasonable to assume that Congress routinely considers the "warrant" for federal action, in the general sense of satisfying itself that it has a constitutional basis for acting and that the action taken will serve a useful and legitimate purpose. Some scholars go further, however, maintaining as a description of political reality that proponents of federal legislation bear "the burden of persuasion" that action at the federal rather than the state *409 level is required. [FN300] The truth of this proposition has never to my knowledge been demonstrated. Congress' criteria for assessing the necessity for federal intervention do not in fact seem to be especially well- defined, and it is certainly far from clear that these criteria entail a prior assessment of the states' own ability, acting alone or in concert, to achieve the objectives that Congress has. [FN301]
  Members of Congress, desiring political credit for the passage of legislation, may vigorously sponsor initiatives in Congress that could just as easily be undertaken at the state level; their task then is to produce a sufficient legislative coalition in support of their measures. Whether other members of Congress join that coalition depends in turn on factors that may have little to do with the interest of their states in self-governance as such. The interests of dominant social and economic groups within the states are probably a much more significant decisional factor. [FN302] While the sponsor of federal legislation may well seek to persuade colleagues that the states in fact lack the capacity or will to solve a given problem, his or her primary task is to demonstrate that the problem exists *410 and deserves to be addressed. Certainly Congress as an institution does not systematically evaluate the capacity or will of the states to deal with particular problems before seeking to address them at the federal level. [FN303]
  Admittedly, an attachment to subsidiarity on the part of Congress-- above and beyond the natural impulses to localism that have been ascribed to those who sit in the House and Senate--would be difficult to document even if it existed. Legislative power in Congress is heavily dispersed among committees and subcommittees of both houses. Favorable reporting of a bill from a subcommittee to a committee, and eventually to the full house, depends on a wide variety of political and personal considerations. It is simply not possible to generalize about the modes of reasoning or analysis that subcommittees and committees employ in policymaking. Moreover, debate in the full house is highly unstructured, and not tailored to ensure that any one consideration--least of all an abstraction like subsidiarity--is kept firmly in view.
  Nevertheless, one can readily imagine ways in which the federal legislative process might be structured to promote consideration of federalism issues, and even subsidiarity, as a regular feature of that process. For example, the Rules of the House or Senate could require the committee report on a bill to assess the states' capacity to deal with the problem that the bill addresses and to demonstrate the need for federal intervention in their place. [FN304] Alternately, a standing body within the House and Senate (or a body outside them but nevertheless within Congress) might be asked to review bills, at some point prior to a final vote, specifically from a *411 subsidiary point of view. [FN305] The fact that such mechanisms do not exist is not itself surprising, given U.S. congressional traditions, but their absence is not without significance.
  In the absence of any institutional mechanism of federalism review within Congress itself, advocates of greater state autonomy in political affairs strive to have their message heard by the committees and subcommittees that entertain specific bills considered to have significant federalism implications. [FN306] They may testify at committee hearings or, failing that, submit written communications. Some lobbying groups have a standing commitment to localism; these include umbrella organizations like the National Conference of State Legislatures, [FN307] the National Governors' Association, and the National League of Cities (to name a group *412 having a local rather than a state orientation), [FN308] as well as individual state and local governments themselves. [FN309] They may be joined in lobbying by other groups whose interest in pending legislation lies elsewhere but for which the federalism "card" may nevertheless be a useful argument.
  One source of support that may be particularly relevant to mounting a political claim based on subsidiarity is state and local officialdom itself. For example, state highway officials, opposed to the conditioning of federal highway aid on a state's conformity to federal standards on the control of drunken driving, can provide key Senators and Representatives (perhaps most readily those of their own states) with material demonstrating the State Highway Department's successes in controlling drunken driving or their fresh and promising initiatives in that direction. The National Association of State Highway Officials may orchestrate the lobbying effort by disseminating information about proposed legislation, by pooling information about the records and initiatives of other states, by fashioning arguments, and by targeting those state highway officials who have particular access to a key member of Congress. [FN310] Still, at the end of the day, those who would complain about the federalism implications of a bill enjoy no greater or different opportunities to influence its fate than those adversely affected by the bill's other aspects. It is sometimes suggested that Congress mandatorily consult the governors, state legislative leaders, or certain national organizations of state and local governments before enacting legislation having significant federalism implications. [FN311] However, such proposals run up against the rather durable notion that the U.S. legislative process, in principle at least, has no privileged outside participants. [FN312]
  *413 Whatever the mix of causes, state and local governments have taken to complaining loudly about the burdens and intrusiveness of federal legislation. Their specific grievances are taken up more closely in a later section of this Article dealing with the agencies rather than Congress.  [FN313] Suffice it to say that while the complaints that state and local governments direct to Congress pertain chiefly to the fiscal and administrative burdens of federal mandates (and the lack of federal fiscal support in meeting them), [FN314] they also concern Congress' prescription of policy in areas of traditional state and local governance and, more generally, congressional erosion of state and local government authority. [FN315]
  *414 This of course is not to say that Congress shows no respect for subsidiarity in its exercise of federal legislative power. Congress may show deference of this sort in a variety of ways. It may choose upon consideration not to legislate, or to legislate on certain aspects of a problem but not on others. When it does legislate, it may set standards that are general and possibly even vague, thus leaving states considerable interpretive freedom. Congress may in any event set standards that are minimal or expressly non- preemptive, thus explicitly allowing the states latitude to enact a higher level of protection. Whatever the degree of precision or strictness of the standards that it ultimately adopts, Congress can, and very often does, leave the states conditionally free to select the means they prefer to implement them. [FN316]
  Though the term is of course never used, subsidiarity may also be built directly into the structure of federal legislation. Many statutes specifically allow the states to enact their own regulatory programs, provided they meet certain minimum federal criteria. The federal government may then intervene only if a state program fails by a certain date to meet those criteria orif a state has chosen not to enact any program at all. There are numerous variations on this theme, particularly in Congress' exercise of the power to regulate interstate commerce. The Clean Water Act, for example, calls upon the states to establish their own water quality standards, subject to EPA guidance and review in their drafting. [FN317] If the EPA recommends changes in a state's standards, and the state fails to comply, the EPA may itself proceed to promulgate and implement water quality standards for the state. [FN318] The Occupational Safety and Health Act entitles states to avoid the application of OSHA regulations on a given workplace health and safety issue by submitting a plan for adequately developing and enforcing state standards on that issue.  [FN319] The Resource Conservation and Recovery Act authorizes the EPA to issue permits allowing private parties to dispose of hazardous wastes, but allows a state at any time to supplant the federal program with a program of its own, provided it meets certain substantive and procedural requirements.  [FN320] The *415 examples could be multiplied. [FN321]
  Federal enactments under the Spending Clause may also reflect a principle of subsidiarity. The Aid to Families with Dependent Children (AFDC) program, established by the Social Security Act of 1935, [FN322] illustrates this possibility. Under the statutory scheme, the federal government makes matching grants available to any state having an AFDC program conforming to federal requirements. Those requirements are far-reaching; for example, state programs must provide aid up to the age of eighteen for children who are deprived of parental support due to a parent's death, continued absence from the home, or physical or mental incapacity. [FN323] Federal law also requires participating states to observe specific income-calculation rules, to afford aid applicants prescribed procedural rights, and to impose certain behavioral requirements on aid recipients. [FN324] On the other hand, the states remain largely free in other important respects. They may not only prescribe additional procedural rules, but may actually set their own standards of need, grant-calculation procedures, and scales of aid. [FN325] The discretion thereby left to the states is considerable. [FN326] In principle, a state may decline to establish a public assistance program meeting federal standards, or to establish any such program at all. The Social Security Act provides no federal sanctions in those circumstances, nor does it authorize the federal government to furnish public assistance directly in a state's place. Although, for obvious reasons, no state has deliberately foregone the opportunity to establish an AFDC program qualifying it for receipt of matching funds, [FN327] federal law *416 permits the states to do so. A legislative scheme of this sort evidences the principle of subsidiarity at work.
  Due to their element of choice, legislative frameworks of the kind I have described are commonly said to exemplify "cooperative federalism." [FN328] Because they prescribe federal standards, but leave to the states the power, consistent with those standards, to select the means for enforcing them and to conduct the enforcement, these frameworks sometimes are also described as exercises in "partial preemption." [FN329] Whatever the favored term, such formulas contain an ingredient of subsidiarity. Naturally, however, legislation of this kind reserves standard-setting powers to the states only within the specific limits that Congress sees fit to allow. This serves as an important reminder that subsidiarity ultimately depends as much on statutory content as on statutory structure.
  A decision by Congress to refrain from legislating exhaustively on a given matter may of course be influenced by a variety of factors--technical, economic, and political in every sense of the word--and thus not be dictated by consideration of federal-state relations alone. It is therefore difficult, even when Congress demonstrates restraint--for example by curtailing the scope of legislation, by establishing vague or general statutory standards, by inviting more stringent state regulation, by leaving enforcement discretion to the states, or by giving them a "cooperative federalism" choice between federal and state regulation--to know its precise mix of reasons for doing so. Those who would assess the condition of federalism in the United States must thus reckon with the confusion of purposes that often animates Congress. The fact that it is difficult under these circumstances to demonstrate that Congress has acted out of solicitude for state and local autonomy--combined with the fact that Congress' perceived failures of solicitude tend by contrast to be apparent-- suggests that only a more conspicuous inquiry by Congress into the need for federal legislation will reassure those who feel that the political balance has been fundamentally disturbed. The problem with treating federalism, under any formula, as a purely prudential consideration [FN330] is that it fails to provide such reassurance.
C. Constitutional Constraints
  The previous section suggests that while Congress has means of integrating federalism considerations like subsidiarity into the federal legislative process, it has only slightly developed them. The fact that Congress *417 has left the legislative process unstructured does not, however, mean that the legislation resulting from the process is not itself subject to higher federalism principles, principles that the federal courts could conceivably enforce in challenges to the legislation's constitutionality. In this section, I trace the chief textual bases for permitting judicial review of Congress' decision to exercise the legislative power that it shares constitutionally with the states. In other words, I examine the claim that subsidiarity may be judicially enforceable against Congress. I conclude that the Supreme Court has denied itself a role in enforcing subsidiarity that one of these bases--the Commerce Clause--arguably invites it to play, while giving the other of these bases--the Tenth Amendment--a succession of meanings that avoid precisely the federalism question that subsidiarity raises.
  0ne possible avenue for constitutionally curtailing Congress' exercise of power under the Interstate Commerce Clause--in the interest of subsidiarity or, more generally, of federalism--is through narrow construction of that Clause itself. However, this avenue has long since been closed. Almost as if in direct denial of the claim that the exercise of the Commerce Power is subject to a judicially enforceable principle of subsidiarity, the Supreme Court 170 years ago wrote that the power is "complete in itself, may be exercised to its utmost extent, and acknowledges no limitations, other than are prescribed in the Constitution." [FN331] The Court has maintained this view fairly consistently ever since. [FN332] 
    The task of a court that is asked to determine whether a particular exercise of congressional power is valid under the Commerce Clause is relatively narrow. The court must defer to a congressional finding that a regulated activity affects interstate commerce, if there is any rational basis for such a finding. This established, the only remaining question for judicial inquiry is *418 whether "the means chosen by [Congress is] reasonably adapted to the end permitted by the Constitution. . . . 
    Judicial review in this area is influenced above all by the fact that the Commerce Clause is a grant of plenary authority to Congress. [FN333]
  The Tenth Amendment furnishes a second constitutional basis on which the federal courts could conceivably police congressional interference with state sovereignty through legislation enacted under the Commerce Clause. In 1976, the Supreme Court in fact ruled in National League of Cities v. Usery, [FN334] that federal legislative power under the Commerce Clause does not extend so far as to displace the states' authority to structure employment relations in areas of "traditional governmental functions." [FN335] But the cases that followed National League of Cities suggested that the area sheltered from federal governance by the Tenth Amendment was ultimately a narrow one, limited to matters inextricably linked to the concept of state sovereignty itself.  [FN336] If the Tenth Amendment limited Congress' use of the commerce power only when Congress sought to regulate a state in its capacity as a sovereign,  [FN337] then on most matters--especially the regulation of private activity--it would still leave Congress complete freedom of choice in allocating regulatory responsibilities between federal and state authorities.
  *419 Congress found its legislative freedom reinforced when National League of Cities, which had been decided by a 5-4 majority, was overruled by the same margin nine years later in Garcia v. San Antonio Metropolitan Transit Authority. [FN338] There, the Court rejected the category of "traditional governmental functions" as an unworkable one. While affirming that the states in the U.S. constitutional system possess a core of sovereignty, the Court held that that core is guaranteed not by a set of independently prescribed and judicially enforceable limits on the exercise of federal legislative power, but instead by the structure and functioning of the federal government itself, and notably by the role of the states in the federal system. [FN339] Under Garcia, Congress enjoys virtually unreviewable discretion to allocate responsibilities in areas of concurrent state and federal competence. [FN340]
  *420 Though recent Supreme Court opinions suggest that Garcia's insulation of federal statutes from Tenth Amendment scrutiny is no longer airtight, they still do not allow a great deal of scope for subsidiarity as an instrument of constitutional review. In Gregory v. Ashcroft, [FN341] Justice O'Connor, speaking for a majority of the Court, found in the Tenth Amendment a rule of statutory interpretation (a "plain statement rule") according to which the courts should not lightly assume that Congress intends to override the states' "substantial sovereign powers under our constitutional scheme." [FN342] Like any canon of construction, however, the rule concedes Congress' right to indicate otherwise. Moreover, that case, like both National League of Cities and Garcia, dealt only with the application of general federal legislation to the functioning of state and local government itself, and more particularly to the legal conditions of government employment. [FN343]
  Justice O'Connor's majority opinion in the still later case of New York v. United States [FN344] has potentially more far-reaching Tenth Amendment consequences. It appears to reopen the door to the direct constitutional challenge of federal legislation on Tenth Amendment grounds. [FN345] Moreover, *421 rather than merely protecting states and localities from federal regulation of their operations (as National League of Cities had sought to do), the Court announced a rule forbidding Congress, as a general matter, to compel the states to enact and enforce federal regulatory programs. A rule protecting the states from having to govern according to Congress' instructions was described as necessary to ensure that the allocation of a community's resources is made by persons who are politically accountable to that community, and that the states do not come to be treated as "mere political subdivisions of the United States." [FN346] However, the Court ultimately condemned only what it called federal "commandeer ing " of a state regulatory apparatus, that is to say, laws requiring that states spend their administrative resources on implementing policies dictated by the federal government. [FN347]
  The decision in New York v. United States may thus impose new and important Tenth Amendment limits on Congress' exercise of federal legislative power. [FN348] The support that the Court has thereby lent to federalism is not without consequences for subsidiarity. If Congress may not enact regulatory programs, or delegate the power to enact them to the federal agencies, unless it is prepared to bear the full cost of implementing those programs in the event the states ultimately choose not to participate, the net effect may well be less federal intervention even where it would otherwise be constitutionally permissible. Subsidiarity would to that extent be indirectly advanced. That possibility notwithstanding, the Court in New York v. United States nevertheless broadly conceded Congress' power under the Commerce Clause "to offer States the choice of *422 regulating  an  activity according to federal standards or having state law pre-empted by federal regulation."  [FN349] The Court went on to say that 
    No matter how powerful the federal interest involved, the Constitution simply does not give Congress the authority to require the States to regulate. The Constitution instead gives Congress the authority to regulate matters directly and to pre-empt contrary state regulation. Where a federal interest is sufficiently strong to cause Congress to legislate, it must do so directly; it may not conscript state governments as its agents. [FN350] 
    . . . . 
    The Constitution permits both the Federal Government and the States to enact legislation regarding the disposal of low level radioactive waste. The Constitution enables the Federal Government to pre-empt state regulation contrary to federal interests, and it permits the Federal Government to hold out incentives to the States as a means of encouraging them to adopt suggested regulatory schemes. It does not, however, authorize Congress simply to direct the States to provide for the disposal of the radioactive waste generated within their borders. [FN351]
Federalism and Tenth Amendment debates in the Supreme Court may be far from over. But even those Justices most receptive to a Tenth Amendment review of federal legislation seem to acknowledge that it is not Congress' decision to regulate interstate commerce, but only its coercion of the states in the enforcement of federal law, that poses a problem under that Amendment.
  In sum, neither National League of Cities (prior to its overruling by Garcia) nor New York v. United States is directly responsive to subsidiarity as the Europeans conceive of it. Subsidiarity is not served by carving out a privileged zone of "traditional governmental functions," as under National League of Cities, and sheltering it from federal governance; subsidiarity calls for the practice of legislative self-restraint across the full range of substantive lawmaking power. Nor is subsidiarity secured by the New York v. United States remedy of "offer[ing] States the choice of regulating [an] activity according to federal standards or having state law pre-empted by federal regulation." [FN352] It seeks to preserve the states' authority to prescribe rules of law and not merely to decide whether to lend their resources to the administration of federal law.
  *423 The language of the Tenth Amendment contributes to its awkwardness as an anchor for subsidiarity. The Amendment provides that "[t]he powers not delegated to the United States by the Constitution, nor prohibited by it to the States, are reserved to the States respectively, or to the people." [FN353] Language that limits the federal government to the powers conferred upon it by the Constitution, leaving all others to be exercised by the states, basically expresses a principle of enumeration of powers.  [FN354] It is quite difficult to see how a principle of enumeration of federal powers can even begin to address the political allocation of power where power is constitutionally shared. Yet that is precisely subsidiarity's province.
  We thus find that, although federalism lies at the heart of the United States constitutional system, neither the text of the Constitution nor the Court's federalism jurisprudence offers very strong legal guarantees that a proper political balance between the federal government and the states will be maintained. [FN355] The Tenth Amendment, whose breadth lends it only a superficial resemblance to the principle of subsidiarity, simply cannot be read as subsidiarity's U.S. counterpart. The Supreme Court's position in Garcia-- namely, that the legislative process itself may and must be relied upon to safeguard the basic autonomy of the states--remains essentially intact. Even the prohibition on commandeering announced by the Court in New York v. United States, while giving new life to the Tenth Amendment as a constitutional instrument, targets only a very specific form of federal imposition on the states. If the courts mean to enforce a principle of power-sharing having a scope of application as broad as subsidiarity, they must do so on essentially nonconstitutional grounds.
D. Subsidiarity and the Judicial Function
  I have thus far argued that subsidiarity, as understood by the Europeans, is not a judicially enforceable constitutional norm in the United States, but rather a value whose fortunes are essentially left to the political forces. However, even without the benefit of a constitutional *424 doctrine bearing its name, the federal courts could move Congress in the direction of subsidiarity. They could do so most directly by enforcing statutory language that is itself suggestive of subsidiarity. Perhaps even more effectively, they could interpret the doctrine of federal preemption and the doctrine of frustration of congressional purpose to advance the goals of subsidiarity indirectly.
  1. Subsidiarity as an Enforceable Legislative Norm. -- The federal courts may readily enforce subsidiarity once Congress enacts legislation either explicitly or implicitly endorsing it. In principle, the courts should be as prepared to give effect to subsidiarity as to any other value that Congress effectively incorporates into federal legislation. Acting in this mode, their commitment to subsidiarity would be largely derivative of Congress', but would be important nonetheless. We have seen, for example, that Congress sometimes safeguards the states' rights to establish standards governing private conduct within their borders, while reserving the federal government's right to displace them with national standards if they fail to meet statutorily prescribed criteria.  [FN356] Such forms of "cooperative federalism" are precisely the kinds of subsidiarity-inspired statutory arrangements that the courts, in appropriate cases, can and will enforce in favor of the states, without further resort to the subsidiarity principle itself. [FN357] Yet even under these schemes, the courts ultimately can protect the policymaking freedom of the states only to the extent that federal statutory and regulatory standards allow.
  2. Preemption and Frustration of Congressional Purpose. -- Federal preemption is one way in which Congress shows its preference for federal over state regulation of a given matter. When Congress preempts a matter totally--in the sense of occupying the field--it forecloses state regulation of it altogether. If Congress always acted in keeping with subsidiarity, it would preempt state law, and certainly preempt it totally, only when convinced that the states lack the capacity to regulate the field effectively. It is of course difficult to know just how closely Congress explores the state-level options before deciding to preempt. For its part, the Supreme Court has consistently held that "the question whether a certain state action is preempted by federal law is one of congressional intent"; [FN358] "The purpose of Congress is the ultimate touchstone." [FN359] Thus, Congress itself determines whether and to what extent the states have a continuing governance role in fields of concurrent jurisdiction, and the courts approach *425 this determination basically as a matter of statutory interpretation. [FN360] This is neither surprising nor at all inconsistent with the earlier discussion of the Commerce Clause and the Tenth Amendment. [FN361]
  It is when Congress fails to deal explicitly with the preemption question that the courts regain the opportunity to shape the federal-state balance and, more specifically, to advance the purposes of subsidiarity. The Court has described the judicial task in such situations as one of analyzing the general objectives and structure of the federal legislation and determining whether they fairly accommodate a continuing regulatory role for the states. [FN362] Though each case turns on its own facts, the cases as a whole suggest that Congress is not deemed to have occupied the field unless it has so pervasively regulated it, or has such a predominant interest in it, as to imply the exclusion of any further action by the states. [FN363] In other words, while ultimately a matter of congressional intent, preemption of a field is not to be lightly inferred. [FN364] Since a presumption against preemption preserves the states' rights to regulate a matter within their legislative sphere, it points in the same general direction as subsidiarity. On the other hand, the presumption being a relatively mild one, the support that it gives subsidiarity is correspondingly mild. [FN365]
  *426 Even if state measures are not altogether preempted (because Congress is not found to have occupied the field), a particular state measure may nevertheless so significantly frustrate the policies underlying federal law as to render it incompatible with federal law and thus invalid under the Supremacy Clause. A state measure will accordingly be invalidated if it is found to have a significant negative impact on the full achievement of congressional purposes. [FN366] Determining whether a particular state measure, although not in direct conflict with federal law, nevertheless frustrates congressional purposes to such an extent has been termed a basically political call, a call that Congress itself for one reason or another may have failed to make.  [FN367]
  Due to the ad hoc nature of these decisions, and the political character of the criteria on which they turn, it is difficult to tell as a general matter how much political latitude they leave to the states. One general conclusion that has been drawn from the cases, however, is that state law measures in areas of state jurisdiction are commonly allowed to stand even though the federal government is already involved in regulating the field and the state measure conflicts with the goals of the federal regulation.  [FN368] Like a mild presumption against preemption, a mild reluctance to conclude that state law impermissibly frustrates achievement of congressional purposes enlarges, but only moderately, the states' freedom to make policy within their constitutional sphere. [FN369]
  The relationship between preemption and frustration of congressional purpose, on the one hand, and subsidiarity, on the other, is however a very imperfect one. judicial policies on preemption and frustration of congressional purpose determine how much policymaking freedom the states enjoy in governing a matter only after Congress has acted in relation to it; they do not determine the federal government's *427 initial warrant to act. Subsidiarity operates very differently. It determines whether the states should be left free to regulate a matter in the first place, and it is the state's capacity to achieve the underlying objectives that determines whether and how far the federal government itself may pursue them at all.
  There is a significant difference between leaving room for the states to act even after the federal government has acted and questioning whether the federal government has sufficient warrant to intervene in the first place. The former places the allocation of regulatory authority between the federal government and the states squarely within Congress' unguided discretion; the latter obviously does not. The distinction also shapes the institutional role of the courts in policing the balance of legislative power. The doctrines of preemption and frustration of congressional purpose assume that the judicial function is to decide whether federal legislation has occupied the field, and they merely guide the courts in making that determination. The drafters of the Maastricht Treaty, however, were looking for tools of statutory limitation, not statutory construction. They therefore addressed the political branches directly, enjoining them to exercise self-restraint as subsidiarity defines it. At the same time, they left open the possibility that the Court of justice would treat subsidiarity as a justiciable principle, [FN370] and thus position itself to police the political branches directly.
E. Subsidiarity and the Agencies
  The discussion thus far has revolved primarily around the traditional claim that institutional arrangements at the federal level in the United States guarantee due consideration for state interests, including the states' own capacity to accomplish the federal government's policy objectives. Such claims are most convincingly advanced with reference to Congress. The exercise of regulatory authority by the federal agencies, however, presents a rather different picture. The states are most definitely not represented as such in the composition of the agencies, nor do they represent in any meaningful sense the constituencies from which agency policymakers are drawn. If the federal agencies show institutional sensitivity to state interests, it must be for different reasons. [FN371]
  *428 1. Subsidiarity as a Legislative Command to the Agencies.-- Just as Congress has it within its power to legislate directly in the language or spirit of subsidiarity, it can also employ the language or spirit of subsidiarity in its delegations of legislative power to the agencies. If Congress does so clearly and concretely, it in effect makes subsidiarity one of the defining limitations on the powers conferred and a condition that the courts can conceivably enforce. Once again, there is little evidence that Congress regularly directs the agencies in terms expressly suggestive of subsidiarity. Congress seldom provides that, before issuing regulations, an agency must first satisfy itself that regulatory action at the state level would not adequately meet Congress' or the agency's purposes.
  On the other hand, we have seen examples of federal statutes that safeguard the states' right to regulate private activity, subject to displacement by federal regulation should they fail to meet certain minimum congressional criteria. [FN372] I depicted legislation of this kind as expressing subsidiarity by conditionally reserving standard-setting powers to the states. Almost invariably, Congress delegates to some federal agency--the EPA for example--key responsibilities for managing such statutory schemes of cooperative federalism. The agency typically issues regulations defining the basic statutory criteria; it reviews state standards or plans, if any, to see whether they satisfy those criteria; and it promulgates and enforces its own standards if a state elects not to establish a program or fails to establish an adequate one. It seems plain that subsidiarity is thereby made operationally part of the agency's statutory mandate.
  The measure of standard-setting discretion that such schemes leave to the states ultimately depends of course on the rigor and precision of the minimum federal criteria. In Hodel v. Virginia Surface Mining & Reclamation Ass'n,  [FN373] for example, the plaintiffs complained that the Surface Mining Control and Reclamation Act permitted the Secretary of the Interior to promulgate federal surface mining standards that would leave the states no policymaking option other than to choose between enforcing the standards themselves and passing enforcement responsibilities on to the federal government. [FN374] The Court nevertheless rejected the claim that the statute thereby unconstitutionally deprived the states of their regulatory authority: 
    A wealth of precedent attests to congressional authority to displace or pre-empt state laws regulating private activity affecting *429 interstate commerce when these laws conflict with federal law. Moreover, it is clear that the Commerce Clause empowers Congress to prohibit all--and not just inconsistent--state regulation of such activities. Although such congressional enactments obviously curtail or prohibit the States' prerogatives to make legislative choices respecting subjects the States may consider important, the Supremacy Clause permits no other result. [FN375] 
This is a good reminder that, even under "cooperative" forms of federalism, the states enjoy policymaking freedom only within the limits that the competent federal agency chooses to establish.
  2. Agency Authority to Preempt State Law. -- In section D, [FN376] I suggested that when Congress fails to deal explicitly with the issue of statutory preemption, the courts can indirectly advance the purposes of subsidiarity by erecting interpretive barriers to preemption. An analogous situation arises when Congress delegates regulatory authority to an agency without indicating whether the agency has the power to preempt state law. The extent of an agency's power is once again a matter of statutory interpretation, and whether the agency has exercised its power is a matter of agency intent.  [FN377] The reported tendency of the courts is to allow agency preemption not only when Congress so states, but also when doing so will produce clear benefits, for example by eliminating state regulatory barriers to interstate trade, and when the effects of preemption are not unduly broad. [FN378] If the reviewing court's role is basically to ensure that an agency's decision to occupy the field is a rational one, [FN379] then the agencies enjoy considerable latitude in deciding whether to do so. [FN380] Like Congress itself, the agencies may implicitly preempt state law; *430 the indicia of implied preemption do not differ markedly from those applicable to Congressional action. [FN381] As I suggested in discussing statutory preemption, the doctrines of preemption and subsidiarity have different functions and different stakes. But if federal agencies are shown substantial deference when they leave no room for state regulation (i.e., when they preempt), they are also bound to be shown substantial deference when they do no more than decide that some federal agency action is warranted (i.e., when they simply legislate). The prospects of a subsidiarity review of such action are accordingly not very great.
  3. Agency Self-Limitation. -- Just as Congress may exercise legislative restraint though not required by the Constitution to do so, so the agencies may show regulatory restraint though not required by Congress to do so. Presumably they often do so, because of federalism concerns, a scarcity of agency resources, agency preferences in regulatory policy, or, more likely, some combination of these factors. Moreover, the exercise of federal regulatory power is distributed over a multitude of different agencies, each staffed and organized differently and operating under different procedures and different statutory mandates. No administrative law scholar to my knowledge claims to know what mode of reasoning and analysis on federalism issues is "standard" among agency regulators. A *431 vast amount of agency- and program-specific research would be needed before one could begin to describe a general working philosophy of regulatory federalism at the federal agency level.
  Nevertheless, a large and influential body of opinion claims that federal agencies consistently err on the side of regulatory excess. [FN382] Of course, not all forms of regulatory excess entail a disrespect for principles of federalism. An example is the allegedly heavy and unjustified burden of regulation on the private sector. Nevertheless, state and local governments do figure among the chief critics of federal regulatory excess, complaining about the implementation costs associated with state-administered federal programs,  [FN383] paperwork requirements and other "red tape," [FN384] burdensome conditions on their entitlement to federal grants in aid, [FN385] "unfunded mandates," [FN386] and a variety of more specific *432 practices deemed objectionable. [FN387] A particularly salient grievance of state and local governments over the recent past is the sharp decline in the availability of federal aid to help those governments to discharge their responsibilities.  [FN388]
  The principle of subsidiarity is in fact poorly adapted to the particular challenges to federal regulation now being mounted in state and local governmental circles in the United States. Subsidiarity expresses an elementary and abstract principle of regulatory power-sharing, one designed to reassure a polity experiencing sudden and dramatic centralization in the exercise of regulatory power. By contrast, regulatory patterns in the United States, although always subject to change, are well established, and a strong federal regulatory presence in the lives of Americans is not in itself something new. In some respects, state and local officials actually *433 prefer a strong federal presence. What they often seek is not so much a broad federal regulatory retreat of the sort conjured by subsidiarity as a series of specific operational remedies in the workings of federalism: greater flexibility in the administration of federal programs, less "red tape," fewer conditions on federal grants in aid, few if any "unfunded mandates," and much more generous federal financial support to state and local governments. Thus, although the leading organizations of state and local government are almost certainly sympathetic to subsidiarity as a general proposition, [FN389] they have shown greater interest in targeting particular federal legislative and regulatory practices than in re-delineating federal and state spheres of authority as such. [FN390]
  State and local governments claim, among other things, that they have insufficient access to regulatory decision-making and thus insufficient opportunities to combat the practices to which they more specifically object. Their advocates accordingly have advanced a variety of institutional reforms that would enable them to be more effectively heard in the regulatory process. For example, presidential policy at one time dictated that the federal departments and agencies consult with representatives of the chief executives of state and local government before developing or implementing programs directly affecting the conduct of state and local affairs. [FN391] The practice was never vigorously pursued, [FN392] *434 and the order mandating it was subsequently rescinded. The rescission evidently grew not out of disenchantment with the concept, but rather out of a belief that the Executive's more general regulatory relief initiatives of the late 1970s and early 1980s [FN393] had for all practical purposes eclipsed it. Despite occasional urgings [FN394] and legislative initiatives [FN395] to this effect, no consultation requirement of this sort has since *435 been reinstituted. State and local governments accordingly must still depend on their own initiatives for access to the federal regulatory process. [FN396]
  A different but not inconsistent suggestion is that federal agencies be required by law to consider, among other factors, the effect of proposed rules on state and local governments, and where possible to select among regulatory alternatives the one that imposes the fewest burdens on those governments. Legislation currently before Congress would couple such an obligation with the requirement that every agency notice of proposed or final rule-making be accompanied by an "intergovernmental impact assessment." That assessment would estimate the rule's effect on the expenditure of state and local government resources and identify viable alternatives capable of accomplishing the same purposes while imposing fewer fiscal burdens on state and local governments.  [FN397] Significantly, such proposals ordinarily lay emphasis on the direct compliance costs that federal agency rules would impose on state and local governments; [FN398] they generally leave aside, however, the less easily quantifiable federalism losses that federal agency rules can produce, namely the diminution *436 in political authority of the states and local subdivisions and the concomitant losses in political accountability.
  4. Presidential Restraints on Federal Regulation. -- The perception of regulatory excess on the part of agencies has created a new set of opportunities for the U.S. Presidency. Although the Presidency is traditionally linked in political and symbolic terms to centralism rather than localism, over recent decades it has become more closely associated than any other branch of the federal government with the notion of regulatory federalism. The tendency began under the Nixon, [FN399] Ford [FN400] and Carter administrations,  [FN401] with their emphases on governmental efficiency, anti-inflation, cost-benefit analysis, and zero-base budgeting. Under the Reagan and Bush administrations, the tendency took a slightly different direction, toward returning powers previously exercised at the federal level to the states, to local governments, and to the private sector. More specifically, a series of executive orders instructed the federal agencies to channel their regulatory interventions in such a way as to show greater respect for certain economic and political values, among them federalism. [FN402] Though not articulated in terms of any single overarching norm, the executive orders in question strongly evoke the European Community legal principles of proportionality and subsidiarity. Significantly, the *437 proportionality aspects of the orders have consistently overshadowed their subsidiarity aspects. President Clinton's September 1993 Executive Order on regulatory planning and review, [FN403] which largely replaces its predecessors, continues that emphasis.
  a. Executive Order 12,291 and Proportionality. -- Perhaps the best known of these instruments is Executive Order 12,291, issued under the Reagan administration. [FN404] Although it has since been repealed, many of its features are carried forward in the 1993 Executive Order of President Clinton that replaces it. Executive Order 12,291 called upon the executive branch agencies, when "promulgating new regulations, reviewing existing regulations, and developing legislative proposals concerning regulation," to observe certain general regulatory principles. [FN405] Besides ensuring that they had adequate information justifying the need for a proposed measure and assessing its consequences, [FN406] and that they set regulatory objectives so as to maximize the net benefits to society [FN407] and reflect overall regulatory priorities, [FN408] the agencies were also required to satisfy themselves that the action's "potential benefits to society . . . out-weigh ed  . . . the potential costs to society," [FN409] and that the action chosen entailed, as compared to alternative ways of achieving regulatory objectives, "the least net cost to society." [FN410]
  Where a proposed rule was a "major" one, as defined in the Executive Order,   [FN411] the agency was required to perform a "Regulatory Impact Analysis," which described the rule's costs and benefits (monetary and non-monetary alike), determined its net benefits, and identified "alternative approaches that could substantially achieve the same regulatory goal at lower cost," estimating their respective costs and benefits and giving any legal reason why they could not be adopted. [FN412] When required by the Executive Order to conduct a regulatory impact analysis, an agency was also required to submit the analysis to the Director of the Executive Branch's Office of Management and Budget (OMB) for review according to a prescribed timetable. [FN413] The OMB Director had, within further time limits, the right to demand a consultation with the agency and to require the agency to refrain from publishing the analysis or the proposed or final rule until OMB had completed its review and the agency had considered and responded to OMB's views. [FN414] The agency was required to include *438 OMB's views on a proposed rule, and the agency's own response to those views, in the rule-making file. [FN415] The Executive Order also required agencies to review all existing rules under the Order's standards and, in the case of major rules, to conduct regulatory impact analyses. The OMB Director could actually designate specific existing rules for review and set a schedule for such review or for the conduct of an impact analysis. [FN416]
  In requiring that executive agency measures survive cost-benefit scrutiny and constitute the least drastic means, the Executive Order imposed all the essential aspects of the European legal doctrine of proportionality. In further requiring that agencies actually perform cost-benefit analyses and assess and compare regulatory alternatives, the Order also imposed on the agencies significant procedural obligations. The obligations were greatest in the case of major rules, which became subject to formal regulatory impact analyses and OMB review. But, although far-reaching in its substantive and procedural demands, Executive Order 12,291 did not establish any significant system of sanctions. An agency's failure to respect the standards set out in the Order or to conduct the analyses required of it did not, in the words of the Order, "create any right or benefit, substantive or procedural, enforceable at law by a party against the United States, its agencies, its officers or any person." [FN417] A failure thus did not constitute grounds for judicial review of the resulting rule. Even the OMB, and indirectly the President, lacked formal sanctions against the agencies for their failure to respect the terms of the Order, although their political leverage over the agencies is of course vast. [FN418] The Order itself provided that " n othing in  it  shall be construed as displacing the agencies' responsibilities delegated by law."  [FN419]
  *439 Still, Executive Order l2,291 was not chiefly concerned with federalism; regulatory rationality was its focus. Even viewed from a constitutional perspective, the Order's separation of powers implications have far overshadowed its federalism implications. [FN420] Nevertheless, any instrument that requires greater discipline by the federal government in its regulatory initiatives indirectly promotes localism, for it leaves the field correspondingly more open to regulation (or non-regulation) by state and local government. Whether and to what extent state and local officials seize the opportunity to regulate depends, of course, on the economic and political criteria by which they, as decision-makers, approach the regulatory process at their levels. But the choice remains theirs.
  b. Executive Order l2,372 and Federalism. -- An executive order that more directly expresses the federalism dimension of agency regulation, but still stops well short of prescribing subsidiarity, is Executive Order 12,372, also issued under the Reagan administration. [FN421] This Order, which remains unrepealed, attempts, in its words, "to foster an intergovernmental partnership and a strengthened federalism." [FN422] However, its scope of application is narrow; it addresses only the question of whether and to what extent federal agencies should rely on state and local governments to review proposed federal assistance programs and to coordinate them. The Order requires federal agencies to provide opportunities for consultation with state and local officials whose governments would contribute funds or would otherwise be directly affected by the proposed federal funding. It also requires agencies to utilize any available procedures under state law for reviewing and coordinating federal assistance programs. The states are encouraged to substitute their own plans for federally required state plans " whenever  State planning and budgeting systems are sufficient," and they are entitled to "simplify" the ordinary federal requirements for state plan submissions. [FN423] Finally, federal agencies must attempt to "accommodate" concerns that state and local officials express about proposed federal assistance and, when they cannot accommodate those concerns, must explain why. [FN424] However, although Executive Order 12,372 clearly has the flavor of subsidiarity, it relates *440 solely to the federal government's programs of financial assistance and, even then, to their administrative aspects only.
  c. Executive Order 12,612 and Subsidiarity. -- It is President Bush's Executive Order 12,612, [FN425] entitled "Federalism," that most directly addresses the issue of subsidiarity. Although President Clinton's 1993 Executive Order does not by its terms repeal this Order, it does not in any real sense reaffirm it either. Moreover, because Executive Order 12,612  [FN426] was consistently viewed in practice as subordinate to Executive Order 12,291 and practically subsumed under it, as we shall see, the latter's repeal casts doubt on Executive Order 12,612's continuing validity. The Order's close affinity to subsidiarity nevertheless justifies its examination in this Article.
  According to its preamble, Executive Order 12,612 is designed "to restore the division of governmental responsibilities between the national government and the States . . . and to ensure that the principles of federalism established by the Framers guide the Executive departments and agencies in the formulation and implementation of policies." [FN427] It applies to all policies having "federalism implications," which are defined as measures "that have substantial direct effects on the States, on the relationship between the national government and the States, or on the distribution of power and responsibilities among the various levels of government." [FN428] Section 2 of the Order recites the fundamental principles that should guide the agencies in formulating or implementing policies having federalism implications. In doing so, it links federalism to political liberty, [FN429] self- determination, [FN430] and *441 diversity [FN431]--values also claimed to support the principle of subsidiarity in the European Community--while specifically reaffirming the Tenth Amendment and the enumeration of powers.  [FN432] The Order expresses with particular clarity a preference for local governance: "In most areas of governmental concern, the States uniquely possess the constitutional authority, the resources, and the competence to discern the sentiments of the people and to govern accordingly." [FN433] Thus, " i n the absence of clear constitutional or statutory authority, the presumption of sovereignty should rest with the individual States." [FN434]
  Executive Order 12,612 draws a distinction between "problems of national scope" and "problems that are merely common to the States." [FN435] While the former presumably justify federal action, the latter do not, "because individual States, acting individually or together, can effectively deal with them." [FN436] In other words, even when constitutionally and statutorily empowered to accomplish a particular objective, federal authorities are urged to do so only if the states, acting alone or collectively, cannot effectively accomplish the objective themselves. The Order further directs federal authorities to "closely examine the constitutional and statutory authority supporting any Federal action that would limit the policymaking discretion of the States, and should carefully assess the necessity for  any  such action"  [FN437] and to " e ncourage  the  States to develop their own policies to achieve program objectives." [FN438] Finally, the Order requires the agencies to " r efrain, to the maximum extent possible, from establishing uniform, national standards for programs and, when possible, defer to the States to establish standards." [FN439] The elements of subsidiarity are pervasive in this Order.
  *442 Like Executive Order 12,291, Executive Order 12,612 also imposes procedural obligations on the executive branch agencies. For each proposal having "sufficient federalism implications," [FN440] an agency must prepare a "Federalism Assessment," which basically certifies that the agency evaluated the proposal in terms of the criteria set out in the Executive Order. Moreover, the Assessment must specifically identify (1) any aspect of the proposal that is inconsistent with those criteria, (2) the costs or burdens that it would impose on the states, and (3) the effect on state sovereignty, including the states' ability to perform their traditional governmental functions. [FN441] The Federalism Assessment must accompany any submission relating to the policy that the agency makes to OMB under Executive Order 12,291, and the agency head must in any event take the Assessment into account when deciding whether or how to adopt and implement the policy. [FN442] Again like Executive Order 12,291, Executive Order 12,612 claims to leave ultimate responsibility for regulatory decisions in the agencies' own hands, and OMB accordingly may not as such prevent an agency from adopting a rule or regulation. Nor is an agency's violation of the Executive Order subject to judicial review. The Order, by its terms, "is intended only to improve the internal management of the Executive branch  and not  to create any right or benefit . . . enforceable at law." [FN443]
  d. The Executive Orders in Practice. -- The Executive Orders mandate legislative analyses that, despite their scientific ring, are highly subjective. [FN444] The agencies have vast discretion in collecting and evaluating data, in identifying and weighing relevant arguments, and in balancing arguments against one another. The resources for conducting such analyses *443 being limited, the agencies naturally concentrate those resources on the proposals about which they care the most or about which they entertain the greatest technical or political doubts. In the end, the analyses call heavily for the raw exercise of judgment. Much the same can be said of OMB's review of agency analyses, except that the political component in OMB's review is probably even more pronounced. The political proximity of OMB to the Office of the President means, among other things, that the values and interests identified by the President as particularly worth advancing in regulatory decision-making are likely to be given the greatest consideration in OMB's review. Like the analyses themselves, the reviews can also be conducted with a greater or lesser degree of scrutiny.
  Precisely because the exercises themselves are so highly political, it is difficult to assess them objectively. Moreover, the only comprehensive data we have on them come from OMB itself. [FN445] Relying on those data, most commentators conclude that the requirement of regulatory impact analyses under Executive Order 12,291 has had significant results, particularly regarding those policies of greatest concern to the President and his "key constituencies." [FN446] Gauging the efficacy of Executive Order *444 12,612 is considerably more difficult, since OMB has no separate data on the Federalism Assessments required by that Order or on their effects upon agency rule-making patterns. [FN447] In the only published critique of Executive Order 12,612, the U.S. Advisory Commission on Intergovernmental Relations judged the program rather harshly. The Commission concluded that agencies varied widely in their apparent compliance with the Order's requirement of a Federalism Assessment, and that some failed utterly to implement it. With respect to the assessments themselves, the Commission found many to be shallow and conclusory, as if performed pro forma. [FN448] As required by Executive Order 12,498, each regulatory initiative included in the annual U.S. Government Regulatory Program must now contain a section heading captioned "Need for Federal Solution." [FN449] This is an apparent response to Executive Order 12,612's requirement that agencies demonstrate the need for federal, as opposed to state and local, government action. Typical statements of "need" include the following: 
    Tort liability and workers' compensation requirements, which vary considerably from State to State, only serve as partial incentives to provide the necessary safety and health training for supervisory personnel.  [FN450] 
    *445 In the absence of national . . . standards for direct dischargers, permitting authorities develop limitations for discharging facilities on a case-by-case basis. [FN451] 
    This rulemaking will provide the necessary criteria for personal fall- protection equipment (which currently do not exist) and will negate the need for these criteria to be repeated numerous times throughout the general- industry standards when such equipment is required. [FN452]
In fact, the overwhelming majority of agency statements of "Need for Federal Solution" make no reference whatsoever to the efficacy or potential efficacy of options implemented at the state and local government levels; they do not even acknowledge that such options might exist. [FN453] Impact analyses of any sort run the risk that they will be conducted cursorily and yield routine results, and Federalism Assessments have evidently proven to be no exception. As for OMB's performance, the Advisory Commission found that it had devoted too few resources to overseeing the agencies' compliance with the Order and that it in any case lacked effective sanctions against non-complying agencies. In the Commission's overall judgment, Executive Order 12,612 "failed to produce the significant changes in federal agency decision-making expected by most state and local government officials." [FN454]
  That the Executive Order has a highly checkered implementation record does not of course mean that it is conceptually flawed or even that it did no good. At least some agency officials claim that the Order caused them to focus on federalism issues when they otherwise might not have done so. [FN455] The Order thus may well have raised federal regulators' consciousness of the desirability of allowing the states to address problems that lie within their jurisdiction and that they have the capacity to solve satisfactorily. The Advisory Commission appears to believe that more determined supervision by OMB of the agencies' performance under the Order might have made a significant difference. However, it did not, and perhaps could not, substantiate that claim.
  Clinton Executive Order 12,866 on Regulatory Review. -- Each new President in recent times has treated the executive order as a means of expressing his own preoccupations in the area of regulatory policy, and President Clinton is no exception. A new Executive Order 12,866 on *446 Regulatory Planning and Review [FN456] echoes many of the themes of the orders that preceded it. [FN457] One of these themes, though by no means the most salient among them, is federalism. [FN458] In this connection, the Order for the first time not only requires that OMB meet regularly with state and local government representatives to facilitate regulatory review, [FN459] but also requires agencies themselves to seek the involvement of state and local governments before proposing new rules likely to impose burdens on them. [FN460] Significantly, however, the Order emphasizes the financial and administrative impact of federal regulation on state and local governments, [FN461] and not the adverse effect of such regulations on those governments' policymaking freedom. [FN462] In other words, subsidiarity does not figure significantly as a principle of governance in the new presidential framework of regulatory review. Executive Order 12,612, which had largely embodied the subsidiarity idea, is neither repealed nor affirmed. That Executive Order 12,866 is plainly comprehensive and expressly repealed *447 the most significant executive orders that preceded it, [FN463] while ignoring both Executive Order 12,612 and its content, is only further evidence that Executive Order 12,612 has not played a major role up to now in U.S. regulatory review. It signals that subsidiarity may not play much of a role in regularity review under the Clinton administration either.
F. Conclusion.
  Despite its evident preoccupation with federalism, the United States has shown rather little use for a specific doctrine of subsidiarity. [FN464] Apart from Executive Order 12,612 and the surrounding rhetoric, the United States has not made subsidiarity the measure of federalism. Looking for subsidiarity in the interstices of U.S. federalism is thus more than a little frustrating. To the extent that the Supreme Court has placed the Tenth Amendment at the service of federalism, it has thought in terms of a categorical "core of State sovereignty" that Congress may not invade. That "core" has been defined as the states' right to organize themselves freely in the performance of their functions, [FN465] or as their right not to be conscripted in the enforcement of federal law. [FN466] But never has it been translated into an express and judicially enforceable statement of preference for state over federal action in areas of concurrent jurisdiction. A strong body of opinion would continue to deny the Tenth Amendment judicial sanction altogether, on the theory that, by its composition and its procedures, Congress naturally protects the states anyway, and that if it does not, the states have only themselves to blame. One can speculate over the sincerity of this faith in the political process; it is equally possible, however, that the dogma simply masks a collective unwillingness to incur the institutional and conceptual costs of taking subsidiarity seriously.
  Though not itself legally constrained by a principle of subsidiarity, Congress has it well within its power to structure its own practices so as to lay greater emphasis on the capacity of the states to meet Congress' objectives. Thus far it has not done so. Congress can also restrain the exercise of authority by federal agencies through a statutory requirement of subsidiarity. The fact is, however, that congressional enactments only occasionally contain language requiring the agencies to conduct their regulation in conformity with anything like subsidiarity. This may be due to Congress' own sense of freedom from any such constraint, and possibly *448 also to its habit of passing legislation that, for all its conditions and limitations, nevertheless places the emphasis on "enabling" the agencies to solve freely a problem that Congress may have managed to identify in only the most general of terms. Finally, judicial policies toward federal preemption at both the legislative and agency levels, while unquestionably reasonable, furnish subsidiarity with only weak support at best. Preemption doctrines by their nature are incapable of more.
  The Presidency of the United States, on the other hand, has attempted to fill the breach with respect to subsidiarity at the federal agency level. Executive orders now seek to channel the exercise of federal regulatory discretion in ways that uncannily track what the Europeans call proportionality and subsidiarity. However the effort, at least with respect to enforcement of Executive Order 12,612 on Federalism, appears to have been half-hearted, as if in recognition that a bare and abstract principle of subsidiarity is not a finely-enough tuned corrective to the complex problems of contemporary U.S. federalism. Executive Order 12,612 itself thus seems never to have been vigorously enforced and it is unclear whether it has even survived President Clinton's reform of the regulatory review process.
  This is not to suggest that organizations that speak for the interests of state and local government as such in the United States have never subscribed to a general principle of federalism along the lines of subsidiarity; in fact they have, especially recently. [FN467] Even in those quarters, however, the notion that the purposes of federalism will be served by systematically favoring state over federal initiatives still tends to take a back seat to more pragmatic concerns over such issues as the fiscal and administrative costs of federal regulation to state and local governments.  [FN468]
IV. EC Subsidiarity and U.S. Federalism
  The elevation of subsidiary to a first principle of Community constitutional law contrasts sharply with the apparent indifference to subsidiarity both as an abstract tenet and a working instrument of U.S. federalism. There is, of course, no necessity that the constitutional design of the emerging European Union mirror either the normative or the operational features of the United States. The point of the comparison is plainly enough not to have the United States join the subsidiarity band-wagon--far from it; it is, rather, to ask whether the tepid embrace of subsidiarity in U.S. federalism signals that subsidiarity has indeed been oversold in the Community, and if not, why not. If subsidiarity is not equal to federalism's task in the United States, it is certainly fair to ask why it should be considered fit for those purposes in Europe. The comparison, *449 in short, may help us assess the virtues of subsidiarity for the Community and, in the process, may allow us to better understand the respective natures of EC and U.S. federalism.
  I approach this task by first seeking to explain why the United States, although it takes federalism seriously, behaves as if it can afford to take subsidiarity rather lightly. The comparison with the United States helps clarify the basic distinction, already sketched in Part III, between the concepts of subsidiarity and federalism. Reexamining institutional relationships within the Community in light of the United States situation and experience, I conclude that the Community does not have the same luxury of indifference toward subsidiarity. The comparison also reinforces my conclusions that the political institutions of the Community should rigorously practice the principle of subsidiarity, much as I envisioned them doing in Part II of this Article, however difficult that may be, and that the Court of Justice should undertake the delicate policing functions that I also described there.
A. The U.S. and EC Settings
  Any comparison between the United States and the Community today must of course acknowledge the fundamental difference between, on the one hand, maintaining a semblance of balance in the power relations between the federal government and the states in a system designed along federal lines from its very beginning, and, on the other hand, consciously imposing a new multi- layered legal system on a continent historically dominated by sovereign Nation- States, themselves mostly unitary in structure. The mere fact that the United States has endured as a federal system over as long a period as it has, on the basis of a largely stable set of federalism ground rules, has afforded it a sense of both continuity and security. That sense of continuity and security in turn helps to explain the reluctance to designate any single legislative principle, be it subsidiarity or anything else, as the watchword of federalism, or to ask the judiciary to enforce that principle against the political branches.
  The escalating debates over regulatory federalism in the United States tell us that at least some participants in the U.S. political process, and some observers, consider this sense of continuity and security to be basically false. Their claim, in sum, is that while the United States has maintained its fidelity to federalism in form, it has abandoned it in substance. It is of course possible to define federalism in purely formal terms, and the more strictly one does so, the more continuity one tends to see. Most would agree, however, that at some point a formally federal system may experience so great a distortion in the balance of power that it ceases to be genuinely federal. Measuring federalism substantively, however, is a very difficult thing to do, if only because we lack accepted criteria for doing so.
  It is interesting that, while critics in the United States commonly allege and deplore a growing imbalance of power between the federal government*450 and the states, to the detriment of the states, the means of redress that they most vigorously advance are ones that sidestep the central issue raised by subsidiarity. We have seen that the most common prescriptions include a reduction in the detail of federal legislation and regulation, an increase in flexibility in the choice of means by which state and local governments carry out federal policies, an abandonment of particularly objectionable federal legislative techniques, and, above all, the provision of full federal funding to the states for implementing programs that are essentially imposed on them from above. It is tempting to explain away the difference between the debates in the United States and Europe in terms of a supposed American penchant for the pragmatic and particularized and an aversion to the abstract. The fact is that, quite apart from any such real or imagined differences in approach, the advocates of federalism in the United States may simply be more concerned with the specifics of the relationship between the federal government and the states than with the relative scale on which those governments exercise political power. This in turn may reflect an assumption that, while certain patterns or techniques of federal governance are especially objectionable to state and local governments, and should be avoided, the American system of federalism nevertheless tolerates, and has survived, a wide range of differences in the distribution of policymaking authority between the federal government and the states.
  A further factor shaping the qualitative difference between U.S. and EC federalism relates to the political and cultural stakes in the integration process. While regional differences in the United States are not to be underestimated, it is idle to suppose that geography as such plays nearly as big a role in federalism debates in the United States today as it does in Europe. In Europe, geography still brings along with it differences in culture, language, and social and political values that are far more pronounced than the generally prevailing differences in the United States. These differences obtain not only among Member States, but also among regions within them. Because the reservation of political authority to more local units, at the expense of the federal government, brings greater opportunities for the assertion of distinctive cultural, linguistic, and social and political values, subsidiarity is a particularly apt instrument for a polity determined not merely to maintain a decent equilibrium in power between the federal government and the states, but to minimize the loss of political autonomy at the more local levels.
B. Subsidiarity and Federalism Revisited
  For these and doubtless other reasons, U.S. federalism places greater emphasis on the presence of an overall balance of power between the federal government and the states than on respect for any single rule for allocating competences among the different levels of government. Federal and state-level decision-making each have at least some natural advantages that nearly all would concede and that Congress and the federal *451 agencies have often sought to combine in creative ways. Beneath the well-worn generalities about the virtues of centralism and localism lies a recognition that the choice of the governmental level at which a given problem is best addressed, or a given policy best established, should in principle turn on a number of different considerations. The European Community doctrine of subsidiarity certainly points to one such consideration--the relative capacities of federal and state government to deal effectively or adequately with the problem or policy at hand. We have of course seen that the notion of dealing "effectively" or "adequately" with an issue depends entirely on the criteria by which we measure effectiveness or adequacy, [FN469] and the way in which those criteria are applied. Nevertheless, subsidiarity does usefully focus our attention on the sufficiency of the means that are available at the different levels of government.
  However, one may, in assigning political authority in a democratic society, legitimately ask other, perhaps more focused, questions. One may ask, for example, whose interests are likely to be affected by a given policy, and seek to vest the power to establish that policy in the body that most effectively represents those interests. It is likewise fitting, in a market that would be "common," to inquire into the importance on any given issue of having a common regulatory standard, and to set that value off against the value of allowing standards on that particular issue to be set locally. (Some matters may strike us as of "naturally" local interest; others may not, but a wide disparity in local needs or conditions might nevertheless argue in favor of local governance.) Economists remind us to look also at the risk that communities may regulate in ways that impose costs unfairly on neighboring communities or on their populations, that they will engage in destructive competition in an effort to attract and keep industry, or that they may fail to capture important economies of scale. [FN470] Conversely, governance at the state or local level may be a way to ensure, if we deem it appropriate to do so, that communities bear the burdens of remedying a problem that they may have had a unique hand in causing. Even an essentially non-economic factor like diversity, often assumed invariably to favor localism, may be reexamined in the context of the problem at hand to see how much it really matters in a particular setting. As the range of considerations deemed relevant to the allocation of power *452 among levels of government widens, the number of criteria and the incidence of conflict among them inevitably increase. It is no wonder that discussions of federalism in the United States so rarely produce general outcome-decisive formulas. [FN471]
  Subsidiarity, on the other hand, entails approaching federalism with the distinctive attitude that federal action should be taken in areas of shared competence only if the goal in question cannot adequately be achieved by action at the state level or below. Unless the term "adequately" is, as seems quite possible, simply a cover for something else (including the specific factors I have mentioned above, but possibly others as well), the choice between state and federal action under the principle of subsidiarity could turn on some diffuse assessment of whether action at the state level will satisfactorily meet the purposes that seem chiefly to underlie a proposed course of action. In other words, subsidiarity could displace a variety of specific considerations that are actually highly pertinent to choosing the most appropriate level of government for action. In a seasoned federalism like that of the United States, accustomed to taking this variety of considerations into account, the notion of subsidiarity may, in the end, have a somewhat hollow, even foolish, ring to it.
  The analytic difference between subsidiarity and federalism can perhaps best be appreciated by returning to the problem of squaring subsidiarity with federal regulation of interstate commerce. If, due to subsidiarity, we foreclose federal regulation of an activity on the ground that the states can adequately regulate it, while wholly disregarding the indirect effects of disparate state regulations on the functioning of a common market, we run the risk of causing substantial harm to interstate commerce. Prevailing attitudes toward federalism in the United States avert this risk because they allow the political branches, if they choose to do so, to entertain the tradeoff squarely. The Office of Management and Budget summarizes the exercise as deciding "whether the burdens on interstate commerce arising from divergent State and local regulations are so great that they outweigh the advantages of diversity and local political choice." [FN472]
  The difference between subsidiarity, as the Community understands it, and federalism, as commonly understood in this country, is therefore not simply one of emphasis. As expressed in the Maastricht Treaty, subsidiarity states a generic preference for state over federal action when either would in some generalized sense do. Put differently, subsidiarity *453 systematically places the burden of proof on the proponents of Community action. [FN473] How strong this preference for state action turns out to be will ultimately depend on what it takes and, especially, how much it takes to establish the states' inadequacy in this regard. My purpose in contrasting the notion of subsidiarity with federalism is not to discredit it, but merely to highlight its evident bias. It is to show that an equation of subsidiarity with federalism (an equation that Executive Order 12,612 in the United States, for example, explicitly invites us to draw) is misleading and possibly false.
C. The Political Safeguards of Federalism and "Commandeering" in the Community
  Any comparison between the United States and the European Community with respect to subsidiarity must of course also consider the institutional arrangements within those communities. As we have seen in an earlier part,  [FN474] the theory that governmental structures at the federal level adequately safeguard federalism translates much less well to the European Community context than one might suppose. The Council of Ministers seems initially the perfect example of a lawmaking institution whose "composition and selection" (to borrow Wechsler's term) [FN475] give effect to the constituent states' interests in self-governance. Nevertheless, I have sought to show why, notwithstanding its structure and mode of operation, the Council has failed of late to reassure its national and local constituencies that it is adequately looking after their distinct interests, much less protecting their distinctive qualities. [FN476] In fact, the basic notion that the Council of Ministers directly represents the peoples of Europe has never been seriously advanced, even by the Community's strongest advocates.
  The Council's unique structure thus forces recognition of the distinction between representing the states and representing the people that Congress (at least since the direct election of U.S. Senators) has managed to obscure. The Council represents, and claims to represent, only the states themselves; even then, as we have seen, [FN477] the states' interests on any given legislative occasion may have little to do with the aspirations of its subcommunities and its population for self-governance and all else that the subsidiarity concept evokes. The Council simply has sufficient incentives and opportunities--including a strong sense of Community "mission" and a relative insulation from the ordinary national mechanisms *454 of accountability, to name just two--to offset any natural calling to protect the Member States' interests and to help preserve their identities and the identities of their various subcommunities.
  As for the Commission, its structure and composition offer even less by way of protection of the states and their subcommunities' decisional autonomy.  [FN478] In the absence of a chief executive elected popularly by a Community-wide constituency, the Community's greatest institutional hope for securing the virtues of subsidiarity may be the European Parliament. But that body's own structural features, [FN479] coupled with its curtailed decisional powers, [FN480] mean that it too offers only tenuous support for the notion that the Community institutions inherently safeguard subsidiarity. The fact is that, under any theory that looks to the political process at the federal level to safeguard federalism, a democratic deficit necessarily implies a federalism deficit as well.
  The direct institutional relations between the Community and the Member States also differ substantially from those that obtain in U.S. federalism, and they too argue in favor of taking subsidiarity especially seriously. From its beginnings, the Community has relied pervasively on the Member State legislatures, executives, and courts for the enforcement of Community law,  [FN481] and this is unlikely to change in the near future. One consequence of this arrangement--and there are of course others [FN482]--is that the resources of all the branches of government in the Member States, and thus the resources of their populations, are harnessed, albeit nonexclusively, to the implementation of policy that has effectively been made in Brussels, at an altogether different level of government. Moreover, as we have seen, the makers of that policy are neither politically accountable in any verifiable way to the people of those states, nor necessarily even politically representative of them. This "accountability deficit" is all the more pronounced where the Member States are themselves divided among culturally or linguistically distinctive subcommunities that are even further removed from the Community decisional process than the national constituencies that the Member States purport to represent.
  What we observe in the workings of the Community is thus the very pattern of intergovernmental relations--specifically, commandeering of Member State apparatus and resources in the service of federally-established policies--that has generated constitutional disquiet in the United States in recent years. [FN483] To the extent that a disjunction between the *455 freedom to make policy and the burdens of implementing it compromises democratic values, the European Community finds itself in a very precarious situation indeed. Subsidiarity has a special calling in the Community precisely because it may help reduce the field over which this unavoidable disjunction occurs.
D. Conclusion
  The European Community (or more broadly after Maastricht, the European Union) [FN484] is basically a young federal system still in search of enduring constitutional foundations. Memories easily reach back to a period when the Community did not exist, or existed but was barely taken seriously as a legal and political force on a landscape of traditional nation-state sovereignty. Precisely because the Community institutions have come so far so fast in securing their place in European governance, they have awakened intense fears in the Member States, their subcommunities, and their populations over a lossof control of their political future.
  In Part I of this Article, I sought to demonstrate that the Community institutions have very largely behaved, at least since 1985, as if the mere prospect of strengthening the commonness of the internal market justified establishing Community-wide standards in business and trade even in otherwise purely intrastate situations. I also sought to show how, despite the impressive arsenal of doctrinal limits on Community action, a political decision to regulate a matter on a Community-wide basis was unlikely to be questioned by the Court of Justice. More recently, the institutions have shown their readiness to regulate in essentially non-economic spheres as well. Traditionally they have offered an economic (typically an internal market) rationale for doing so, bolstered by reference to the doctrine of implied powers. More commonly today, they invoke an express grant of authority in the Treaty to regulate non-economic matters--initially certain aspects of social policy and workers' rights, later environmental protection and worker safety, and since the entry into force of the Maastricht Treaty, still others. Once again, the Court of Justice has shown little enthusiasm, and rightly so, for restraining the exercise of political judgment by the institutions. It has preferred to question an institution's choice of treaty article (and therefore voting procedures) on which to base its interventions, rather than to question the scope or substance of the interventions themselves. The conditions in the Community are thus decidedly ripe for the kind of federal legislative self- discipline that subsidiarity implies.
  *456 To maintain that subsidiarity "fits" the European Community at its present juncture is not to ignore its shortcomings. [FN485] As I have argued in Part II, subsidiarity is immensely difficult to operationalize, particularly if the legislative process is at the same time to pay due regard to proportionality as a governing value; a realistic view of the interplay between subsidiarity and proportionality suggests that tradeoffs of an irreducibly political character will be involved. This in turn means that, justiciable though it may be, subsidiarity will not easily be judicially enforced. As I sought to show in Part III, subsidiarity even on its own terms seems quite crude, certainly as compared to prevailing attitudes toward federalism in the United States. A salient feature of United States federalism is its capacity to accommodate a wide assortment of considerations in the decision to allocate political responsibility over a given issue to a certain level of government. Another feature is its close attention to the operational aspects of federalism, be they unfunded mandates, red tape, or statutory forms of cooperative federalism designed to allocate decisional authority in very precise ways between the federal government and the states. As against this combination of breadth in identifying the factors relevant to federalism, on the one hand, and attentiveness to specificity in the workings of federalism, on the other, the European Community's absorption with subsidiarity may appear to be immature. However, for a polity that is still seeking to establish its basic federal-state equilibrium, rather than merely to preserve it, the search for a guiding principle of regulatory federalism, and the designation of subsidiarity as that principle, are entirely appropriate.
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