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Thirty Seven Years of the Movie ‘Business’: Pure and Simple


Movies have not always been classified as entertainment or even a mass medium.  For the majority of the twentieth century, movies were considered to be merely a trade intended for the sole purpose of making money.  At least, that is what the Supreme Court said February 23, 1915 when it effectively denied the motion picture industry its First Amendment rights to freedom of speech and press:


“The exhibition of motion pictures is a business, pure and simple, originated and 
conducted for profit […] not to be regarded, nor intended to be regarded by the 
Ohio Constitution, we think, as part of the press of the country or as organs of 
public opinion.  They are mere representations of events, of ideas and sentiments 
published or known; vivid, useful, and entertaining, no doubt, but […] capable of 
evil, having power for it, the greater because of their attractiveness and manner of 
exhibition.” – Justice Joseph McKenna, 1915
After the unanimous ruling in Mutual Film Corporation v. Ohio Industrial Commission in 1915, the film industry suffered 37 years of strict censorship before regaining its First Amendment rights in 1952 with Burstyn v. Wilson.  For 37 years, the United States legal system effectively oppressed a growing medium from its foundational rights as an American institution.  The Supreme Court’s decision to keep the movie industry on a ridiculously tight leash from 1915-1952 was a huge mistake, purely and simply.

Regulating the movie industry began with attempts at local censorship ignited by religious groups at the very beginning of the 20th century.  Film was just beginning to develop popularity, and Hollywood gained its identity as the center for film production in 1913.  In 1915, the same year that the film industry lost its First Amendment rights, Hollywood began the star system where stars like Charlie Chaplin increased their earnings from $125 weekly to $10,000 weekly.  The motion picture industry was becoming a powerful medium, so powerful that its increasing influence posed a threat to certain members of society; most notably, the religious leaders.  The United States was predominantly a Protestant nation at the turn of the century, and this religious majority feared that Americans were slowly and steadily falling away from their Protestant ties.  “Therefore, the Protestant leaders used their power to persuade political leaders to take action against the newest form of distribution of sin and corruption to the public, the cinema” (7).  The drive to censor film among leaders nationwide before 1915 merely prepared the backdrop for the deciding battle.   


The most common type of local restriction of film became the local censorship board.  One board, formed by the Chicago City Council in 1907, required that all motion pictures needed a special permit released by the superintendent of police for exhibition within the city (7).  In fact, the Chicago restrictions on film became the nation’s first motion picture censorship law, stating that “immoral or obscene” pictures were prohibited (6).  But the next few years saw more statewide boards being created: Pennsylvania (1911), Ohio (1913), Kansas (1913), Maryland (1916), New York (1921), and Virginia (1922) (7).  The board formed in Ohio would become the center of attention during this time, but the effects of the boards on film proved to be beyond the industry’s wildest nightmares.  


Perhaps the best example of this early local censorship aside from boards happened in New York in 1908.  Mayor George B. McClellan, after being pressured by various religious groups, revoked the licenses of all 550 movie houses in New York City.  His official reasoning was the presence of minor safety hazards.  The terms of agreement for the movie houses to renew licensure included mandatory closing every Sunday.  However, a committee of the motion picture industry materialized for the sole purpose of reinstating film in New York City, and in merely two days, it obtained a court injunction keeping McClellan from further action against the city’s movie houses.

But the film industry foresaw the intensification of censorship efforts and tried to counteract the probabilities of imminent restrictions.  In 1909 it formed the National Board of Censorship, which would later be known as the National Board of Review (7).  This compilation of representatives was the film industry’s response to the political pressure from censorship boards, and it was a legitimate crack at avoiding official censorship by local governments (7).  The distinguished Professor Stone would define this as his sixth theory of censorship: self-censorship.  Besides the film industry, the representatives on the Board were selected from prominent religious and public organizations.  They would view films and list editing recommendations.  The individual markets would decide whether to honor the decisions made by the National Board of Censorship.  Despite its influence, state censorship boards were still created, eventually leading to the Mutual case and the Supreme Court.    

Though many of the localized efforts to censor film did not succeed, all of the attempts and consistent pressure on political leaders contributed to the imminent triumph in the Mutual v. Ohio case of 1915.  The Mutual Film Corporation purchased films from producers and in turn, leased them to exhibitors in other states (4).  The censorship board in the state of Ohio had ordered systematic inspections of all films before they could be released throughout the state.  Theater operators in Ohio would not purchase uncensored films for fear of prosecution.  Therefore the Detroit-based Mutual Film Company was forced to pay for the Ohioan state inspection on each and every one of its films.  Mutual decided to sue.  The ironic part is that the lawsuit was initially over the restriction of commerce rather than the freedom of speech.  They sued on the grounds that the “statute imposed an unfair burden on interstate commerce… it failed to set up precise standards by which films were to be approved or rejected, and that it violated the free speech guarantees of the Ohio constitution and the First Amendment” (3).  At the time of the case the Supreme Court had yet to include the guaranteed freedoms of the First Amendment in the Due Process Clause of the Fourteenth Amendment, therefore only the Ohio Constitution could protect free speech from being altered by the Ohio state government (3).  Mutual’s case was rejected in Ohio and then appealed to the Supreme Court.


Next, the Supreme Court, through the words of Justice Joseph McKenna doomed the film industry to 37 years of operation without the protection of the First Amendment.  This is where the quote, “The exhibition of motion pictures is a business, pure and simple…” is derived.  Justice McKenna poorly characterized the purposes and functions of motion pictures, thus costing the industry its rights for years to follow.


There are three major facets where the Supreme Court failed to accurately recognize its mistake.  All three are demonstrated in Justice McKenna’s infamous explanation of the Court’s decisions.


First, McKenna thought the movies to be a sort of business, solely operating to practice a trade for a profit.  “This was clearly a poor distinction.  If taken literally it was irrelevant, since almost all newspapers and publishing houses have been run for profit” (4).  This line of reasoning by the Court was perhaps the most absurd.  The motion picture industry was growing in power and influence.  It had the capacity to inform and persuade public opinion.  Film was a mass medium.  To think that film had nothing to gain except money was ridiculous.  To think that film had no purpose but money was ridiculous.  Even if these previous statements were true, does it mean First Amendment rights should be withheld from a Court-defined ‘business’?  


The second line of reasoning was the idea that movies were entertainment rather than vehicles for ideas.  This distinction, though not as unreasonable, was still false.  “Motion pictures had already begun to demonstrate their ability to inform and even influence” (3).  When taken into the context of the film industry of 1915, movies were obviously far behind the scope and effectiveness of the print media.  In fact, there was no comparison.  Randall emphasizes that though the decision was short-sighted it was naively valid:


…it is doubtful that many among those who watched them (motion pictures) or 
produced them thought that they dealt in ideas or were organs of public opinion.  
In terms of the role in the functioning of the political system—the major frame of 
reference for free speech at the time—the movies of 1915 could hardly be 
compared with the press of the country (19). 
Materials that were distinguished as entertainment were not given protected speech until Hannegan v. Esquire in 1946.  But it would still be six more years after that the Supreme Court would hear another movie censorship case, a 37-year margin between denying film’s First Amendment rights and reinstating them.

The Supreme Court’s third line of reasoning was arguably the most controversial; this being the characterization of movies as having a greater ‘capacity for evil’ than other mass media (3).  This was never convincingly proven in 1915 and still remains a valid phenomenon.  The Court must have recognized the unique power of motion pictures, or else it would not consider their influence so strongly.  However, this is ironic if movies do have the capacity to encourage evil but do not have the capacity to influence ideas as a mass medium, simply a ‘business.’  The Court could have thrown in the assumptions concerning evil effects because it realized that an evil medium would need special control (i.e. prior restraint) that the legal system had yet to instill (4).  Randall goes as far as to say, “The entire decision might have rested on this point alone, and would have been stronger if it had.… And it is apparently this question (of movies promoting evil) that underlies the modern court’s continued willingness to sustain prior censorship” (4, 20).  McKenna even went as far as to question movies’ public character and “prurient interest.”  This line of reasoning was what America’s Protestant majority had been arguing since motion pictures became popular.  And this is how they wanted their Supreme Court to respond.

There are still many more criticisms today than support of the Mutual decision, but some believe that despite the Court’s errors in its interpretation of the First Amendment, it could have proved better for the nation, though in the process, debilitating the film industry.  Though Randall disapproves of the Court’s distinctions calling it “insensitive to the medium’s potential (4, 18)”, he lauds its vigilance:


Asked to accord the nation’s first mass medium all the rights of the press while it 
was still in its infancy, the Supreme Court proceeded with caution.  McKenna 
may have overstated the distinctions separating movies from speech, yet in 1915, 
his error was pardonable (4, 20). 
The Court’s cautiousness in the end may have preserved public morals and the general welfare, but this does not change the fact that the United States unjustly denied the film industry its most fundamental rights- for three-point-seven decades, no less!


That period saw the creation of the Motion Picture Producers and Distributors of America (MPPDA) under Will H. Hays.  In 1922, 32 states had produced movie censorship bills because the National Board of Censorship had failed to appease the pro-censorship groups sufficiently (7).  Hays, the postmaster general under President Harding, left that position at the request of the film industry to preside over the MPPDA.  He had two objectives.  The first was to impose some sort of self-censorship within the movie industry and the second was to combat official censorship legislations among all the states (7).  In short, Hays took on the duty of unifying Hollywood’s censorship guidelines while blocking attempts at state legislation for censoring the movies.


Hays admirably defeated many state legislations, but struggled for awhile to complete an effective mode of censorship by the MPPDA.  This led to the creation of the Motion Picture Production Code formulated by prominent lay Catholic Martin Quigley and Reverend Daniel Lord.  The difference in the Production Code was that its censorship was not completely negative.  In its preamble, it encouraged the production of films “for spiritual or moral progress, for higher types of social life, and for much correct thinking.  But this code by itself lacked the power to enforce its creed (7).  Enter: the Catholic Church.  

With intense lobbying by the Production Code’s writers and cooperation from religious leaders, the Catholic Church effectively took control of Hollywood.  Through pledges, boycotts and the formation of a new organization, Catholics condemned “indecent and immoral” motion pictures.  The Production Code Administration (PCA) broke away from the MPPDA and formed its own code.  Its mass boycotts of movie houses, most notably in Philadelphia, gained the support of the movie industry.  The PCA made membership within its organization a requirement for any production companies that wanted to sell tickets.  Hollywood had to abide by the PCA ratings (1936) and the enforcement of a $25,000 fine if a film failed to comply with the PCA’s standards.  The ratings were as follows (7):




‘A’ …… morally unobjectionable




‘B’ …… morally unobjectionable in part




‘C’ …… condemned 

The Church became a powerful weapon and it remained that way for almost 20 years.  The lack of First Amendment recognition for the film industry allowed the religious majority to decide what films were being made and why.  The Catholic Church held the power to censor all of Hollywood, and America adopted its code to protect the public welfare.  In the mean time, Hays and the MPPDA quietly continued their efforts to balance censorship while the PCA continued its dominant control over the movie industry.  But all that would begin to change in 1952.

It seemed like it would take a ‘miracle’ to defeat the reign of the Church in Hollywood censorship.  A miracle came in the form of the Miracle decision.  Joseph Burstyn, Inc.  v. Wilson was called the “Miracle” decision because it involved the banning of the Italian film The Miracle because it was considered by the New York State censorship board as sacrilegious.  Burstyn, the film’s distributor, was unsuccessful in his appeals to the New York courts and finally in February of 1952, the Supreme Court agreed to hear the case—its first on film censorship in 37 years (4, 29).  During the three months of the case, the Court measured whether the censorship standard “sacrilegious” in the New York law was permissible.  Justice Tom Clark spoke for the Court:

…it cannot be doubted that motion picture are a significant medium for the 
communication of ideas… the state has no legitimate interest in protecting any or 
all religions from views distasteful to them which is sufficient to prior restraint 
upon the expression of those views.  It is no the business of government in our 


nation to suppress real or imagined attacks upon a particular religious doctrine,
whether they appear in publication, speeches, or motion pictures (4, 29).

First and foremost, the film industry had regained its First Amendment rights and the Mutual decision had been overruled.  Film was upgraded to a medium—no longer a ‘business, pure and simple.’  More importantly the Miracle case became the pivotal decision maker in the years to follow dealing with movie censorship.

The movie industry had freed itself from the bonds of censorship.  More cases were brought to the Supreme Court where distributors could no longer be denied their First Amendment rights (3).  Censorship boards from city and state levels began to fall apart as they threatened the movie industries newfound freedoms.  By 1966, motion pictures possessed First Amendment rights in their entirety, leaving the PCA helpless.  Will Hays had resigned from the MPPDA and it had become the Motion Picture Association of America (MPAA), and it still functions as the chief movie censorship organization today.  In 1968, with full control delegated to the MPAA by the Supreme Court, the organization instituted a voluntary ratings system that gave producers the freedom to produce what they wanted and the public to view what they wanted (3).  The film industry was free but censorship’s legacy remained.


From Mutual to Miracle became known as the “Mutual Film Period.”  Those 37 years will be remembered for its uninhibited, rampant censorship by the majority regardless of the Constitution.  Many discovered that prior restraint of film was a challenging institution to control.  The transfer of power between the two landmark cases helps define the period.  In Mutual, the Supreme Court left control in the hands of the legislative majorities who celebrated by busily setting up prior-censorship systems, while in Miracle, control over the medium was retaken (4, 31).  “This review, in turn, was to be exercised in a context where freedom of speech was the rule and restraint merely the exception” (4, 31).

The film industry and censorship can be analogous to a dysfunctional family that reached a happy ending.  Censorship has always parented and controlled motion pictures to various extents.  When film was younger, it overstepped its bounds too quickly (as youth tend to do) and drew great punishment from many forms of parents: censorship boards to the Supreme Court to the PCA.  All these groups, despite their power or size proved capable of placing restrictions on the industry, making for a rough childhood.  Its dictatorial parents even told film that it was a business, unworthy of being defined as a medium for the public.  When film ‘grew up’ it discovered its identity as a mass medium, free to think and speak and publish on its own.  Though it still abides by the wishes of its father, the MPAA, it functions more stably, fully cognizant of its bounds yet enjoying its freedoms.  When kids are growing up their parents occasionally ask them what they learned after a situation unfolds and the consequences are passed out.  Today, the film industry might reply that 37 years of oppressed censorship has taught it the value of possessing First Amendment rights, pure and simple.
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