Capital punishment 1s
on the decline, largely
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Most Republican candidates and officeholders are strong
supporters of the death penalty, and even Democratic candi-
dates have generally embraced capital punishment ever since
Michael Dukakis lost his presidenual bid in 1988 partly because

his opposition to the death penalty opened him to-the “sott on
crime” label.
Notwithstanding the politics of capital punishment, however,

the number of executions in the United States dropped to 55

in 2006 from a peak of 98 in 1999. An even more telling higure,
many experts say, is the decline in death sentences, just 128 na-
tionwide in 20056 after hitting 317 in 1996. And when Sen. john
Kerry, D-Mass., ran for president in 2004, his opposition to cap-
ital punishment was not a big issue.

What changed? The biggest factor, according to many ex:
perts, is that the introduction of DNA testing in criminal cases
in the early 1990s has cast a shadow over the legal system. DNA
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testing can provide exact matches between suspects and crime-
scene evidence such as blood, semen, and hair, even years after
a murder, and it can also prove that a suspect—or a convict—
did not commit the crime in question. The New York City-based
Iinnocence Project, co-founded by Barry Scheck and Peter
Neufeld, lists 200 post-conviction exonerations in the U.S. stem-
ming from DNA testing. Fourteen of those cases involved death
sentences. In light of such findings, and after a rash of wrongtul
convictions, Illinois Gov. George Ryan, a conservative Republi-
can, commuted the sentences of 171 condemned men 1n 2003.

“In the early days, it was assumed that we just didn’t make
mistakes with any regularity in serious felony convictions, and
the emergence of all these DNA exonerations has, I think,
slowed down enthusiasm for the death penalty,” says Daniel
Givelber, a law professor at Northeastern University in Boston.
“It has sort of made people question their certainty.”

The advent of DNA tests has had widespread ramifications,
experts say. The proespect of wrongtully convicting a defendant
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has made prosecutors more cautious 1n seeking the death
penalty and made judges more inclined to overturn death sen-
tences. The newfound skepticism has lengthened legal process-
es and increased the expense of carrying a death sentence
through to conclusion.

“T'here’s been a shift in the way we discuss the death penalty——

away from morality toward what we call the concept of mno-
cence, which is basically whether a bureaucratic machine the
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size of the U.S. criminal-justice system can work without any
mistakes,” says Frank Baumgartner, a political science professor
at Pennsylvania State University. “And when you pose the ques-
tion that way, there’s obviously only one answer.”

Such obsession with perfection and “innocence” 1s
overblown, supporters of capital punishment argue. Dudley
Sharp, who heads an organization called Justice Matters based
in Houston, says that almost all post-conviction exonerations
turn on legal points, not actual evidence such as DNA tests. The
justice system—including the long appeals process—is de-
signed to weed out mistakes, and it does, he contends. “1 don't
think anybody could imagine anything that accurate,” he says.

Samuel Millsap, a former district attorney in Bexar Gounty,
Texas, lost his certainty about the infallibility of the justice sys-
tem in dramatic fashion. He was elected as a strong supporter
of capital punishment, and his San Antonio office tried and ex-
ecuted half a dozen people in the 19830s. But atter the Houston
Chronicle published a story in 2005 questioning Ruben Cantu's
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1993 conviction and execution, Millsap gave 1 to his mounting
doubts and became an active opponent of the death penalty. "1
think the system 1s absolutely broken,” he says. "I believe that
it’s probable that we have executed innocent people in Texas.”

Worrving About iInnocence
Publicity over DNA tests that have exonerated condemned
men has been retlected 1n popular culture 1n the past decade,
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- doesn’t explain the decrease in execu-

producing a rash of books, TV shows, and mowvies. Best-selling
crime novelist John Grisham’s latest book, 1he Innocent Man, 15
based on a true story about a wrongtul conviction.

Concern that innocent people could be executed has
breathed new lite into an anti-capital-punishment movement
that had its first U.S. victory in 1847, when Michigan abolished
the death penalty for all crimes except treason. Opponents
mostly still wage a limited crusade, however, focused on the le-
oal system. “There’s no broad social movement—it's not like
the civil-rights movement or something,” Baumgartner ex-
plains. “It’s very oriented toward university-based projects.” In a
forthcoming book, Baumgartner and a co-author trace the
drive to re-examine capital cases to projects at several law and
journalism schools in the early 1930s, including Northwestern
University in [llinois. In addition to academics, some journalists
and lawyers have also pursued the cause. California, Connecti-
cut, lllinois, North Carolina, and Wisconsin have formed gov-
ernment-sponsored INNoOcCence COmMINISSIONS.

The focus on mmnocence remains controversial in criminal
justice circles, however. Death-penalty advocates accuse aboli-
ttonists of obscuring the fact that most of the people exonerat-
ed are not actually "innocent” at all but have merely found le-
ogal loopholes through which to squirm. Sharp has examined
claims made by groups like the Death Penalty Information Cen-
ter, whose Web site lists 123 people who have been “released
from death row with evidence of their innocence.” In reading
Lhmuqh case files, in combination with other studies, Sharp
found only 17 cases in which freed capital convicts were hikely
to have been truly innocent.

“Sharp attributes the decline in death sentences to a commen-
surate drop in crime levels over the past
 two decades. But Baumgarmer contends
“that factoring in the reduction in crime

tions and death sentences: Murder rates
feil throughout the 1990s, but execu-
tions increased until 1999,

Although DNA ewnidence 1s rarely a tac-
tor 1n caprtal cases, Richard Dieter, exec-
utive director ot the Death Penalty Infor-
mation Genter, says that 1ts mere exis-
tence raises questions about the entire
criminal-justice system. “Everybody 1s
aware that mistakes have been made,” he
says. 1f we had DNA, we'd expose even
more, but not everv case has 1t.” And
Baumgartner argues that DNA testing
has had a huge p%ychomgmal eftect on
the public. “When it’s presented as the
accused criminal or the convicted crimi-
nal himself saying that he’s innocent, 1t’s
not that credible. The DNA makes 1t way
more credible, because there’s some guy
n a white lab coat who's done the study.”

Some supporters of capital punish-
ment say that, eventually, DNA testing
will make the application of death sen-
_tences much more accurate. Arguing
for a defendant’s right to post-convic-
tion DNA testing, former FBI Director
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ington Post op-ed, "As DNA technology continues to improve,
so does 1ts ability to identify the true perpetrators of crimes
and exclude those who are wrongly suspected or charged.” In
2004, President Bush, a strong backer of capital punishment,
signed the Justice for All Act, which oftfered federal grants to
states to conduct DNA testing and to increase compensation
for those wrongtully convicted.

Dieter partially agrees with Sessions’s analysis. "Our organiza-
tion, the Death Penalty Information Center, probably would go
out of existence if all of those [structural] problems were elimi-
nated,” he says. “We don’t try to raise [capital punishment’s]
rightness or wrongness as a theory. And I think, in a democracy,
if people absolutely want the death penalty, 1t’s better that we
have one that’s fair, that’s accurate, that doesn’t capture inno-
cent people.” But he hastens to add, “It’'s somewhat hypotheti-
cal to think that we can eliminate all of these problems in a hu-

man institution.”

Rolitical Developments _

The watershed event in the innocence movement came 1 -
nois, where Gov. Ryan ordered a moratorium on executions in
2000 after research by a professor and his journahlism students at
Northwestern exonerated Anthony Porter, who had been con-
victed of a double murder in 1982, shortly before his execution
date. Evidence subsequently emerged that police had tortured
other death-row inmates into confessing to crimes they didn’t
commit. Shortly before Ryan left office in 2003, he commuted
the sentences of all 171 people on the state’s death row. “Antho-
ny Porter was 48 hours away from bemg wheeled into the execu-
tion chamber where the state would kiil him,” Ryan said in his

~__announcement. "It would be all so anti-
SRR SC ptic tha t most of us wouldn’t have even
fine S paus ed f(:}r a second, except that Anthony

I " Porter was innocent.”

In 2004, state Supreme Courts in
Kansas and New York declared their
states’ death-penalty statutes unconstitu-
tional, although the U.S. Supreme Court
later overturned the Kansas ruling. Last
year, acting on the advice of a state-spon-
sored commission, the New Jersey Legis-
lature imposed a moratorium on capital
punishment. After gruesome accounts ot
botched executions, several state courts
have reopened the question ot whether
lethal injections might run afoul of the
Constitution’s ban on “cruel and unusu-
al punishment.”

T'his year, measures to halt executions
in several states -have gone further than
any 1n recent memory. In February, the
Montana Senate gave preliminary ap-
proval to a bill abolishing the deatn
penalty. In March, legislation to repeal
the deatnh penalty in Nebraska failed 1n
the state’s judiciary committee by one
vote; a measure to reform capital punish-
ment 1S tied up 1n the Legislature. Also
in March, a bill repealing the death
penalty in Maryland failed on a tie vote
in comimittee.






