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NEW YORK, BOSTON, BALTIMORE

In this letter, which also acknowledges specimen signatures of the
Bank of Maryland’s officers, the Bank of North America discourages
the practice by which banks at a distance from each other exchanged
notes in order that each might have its notes put in use far from
home and therefore made apt to remain in circulation longer. But
the letter also shows how commonly banks were already becoming
holders of one another’s cash obligations through the normal course
of business. Thus in May 1795 President George Washington in
Philadelphia sent a remittance of over $4,000 to Alexandria, Vir-
ginia, for the purchase, as it happens, of bank stock.* The remit-
tance included $960 in notes of the Bank of the United States,
Philadelphia, and these came into the possession of the Bank of
Alexandria, which thereupon became creditor of the Bank of the
United States in Philadelphia to the extent of $960. The multi-
plication of such transactions gradually knit the individual banks
into the continental system they constitute to-day.*

But until inter-bank relationships arose, each bank was a virtually
complete banking system. From 1781 to 1784, when it was sole, the
Bank of North America was the equivalent statistically of the entire
banking system of the United States. It was self-contained. So long
as it had the community’s confidence, its notes would not be pre-
sented for redemption but only, or almost only, for deposit credit
or the payment of a debt due the bank. So in the 20th century, de-
posits of the American barking system are not usually reduced by
withdrawals of currency but by repayment to the banks of what
they have lent. Although aggregate deposits have, it is true, been
reduced in the United States by currency withdrawals on several
occasions—the last time in 1933—the thing is anomalous. For such
demands spell, for the time being, 2 cessation of the banking func-
tion; that function subsists on public confidence, and with no con-
fidence there can be no banking.

* by 1810 banks were already dependent on each other to such an
extent that they had lost that freedom of action which, for instance, the
Bank of North America, the Massachusetts Bank or the Bank of New York
had had for about a decade, during which they possessed regional mono-
polies. This statement is but another way of saying that by 1810 American
banks had become part and parcel of a banking system.” Redlich, 23.

23 Washington (Fitzpatrick) xxxv, 207-08.
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CHAPTER 4

Money, Banking, and the Federal Constitution

;i: 178%-1791 E
1. Economic reasons for federal government — I1. The mone-
tary clauses of the Constitution — III. The contemporary
demand for paper money — IV. The monetary clauses and

acceptance of the Constitution — V. The Constitution and
banks — VL. The monetary clauses in the courts

I

Tir 1789 the general government of the United States rested on
the Articles of Confederation, adopted in 1781. It was the Congress
of the Confederation that chartered the Bank of North America the
last day of that year, and the dubiety that had clouded that act was
characteristic of the Confederation’s ineffectiveness in nearly every-
thing it did and failed to do. It was weaker than its parts, which
followed their thirteen, sovereign, jealous, and selfish courses to the
rapid deterioration of common interests. Each prized its sovereignty
before everything and souglit to advance itself at the expense of its
neighbors. Though united in name, the states were close to fulfilling
a fear expressed by Alexander Hamilton during the war that the
near future would bring his fellow Americans all the leisure and
opportunity they wished to cut each other’s throats.?

The persons most immediately injured in this situation were mer-
chants and others concerned with inter-state business transactions.
Besides imposts to be paid on the eﬁtry bfé‘.(;()ds into one state from
another, there were more direct discriminations. States having no

convenient ports for foreign commerce were in effect taxed by those
through whose ports their commerce passed. James Madison said
that “New Jersey, placed between Philadelphia and New York, was
likened to a cask tapped at both ends; and North Carolina, between
Virginia and South Carolina, to a patient bleeding at both arms.”
It is illustrative of the feelings engendered in this situation that New
Jersey interfered with maintenance of the Sandy Hook lighthouse

1 Hamilton (Lodge) 1, 217.
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marking the entrance to New York harbor. Moreover the monetary
payments essential to commerce were subject to a variety of kinds
of money of uncertain value and to laws which protected local debtors
and disturbed contractual relationships. A merchant in Massachu-
setts or Connecticut, for example, was helpless in collecting amounts
due him from Rhode Island, because Rhode Island money though
depreciated was legal tender, and Rhode Island in her courts and
laws sought to protect her citizens from oppression by “foreigners.”
The situation was as bad as before the Revolution, or rather it was
worse. For then, though each colony had had its own monetary sys-
tem, Parliament had sought to keep down the confusion ; whereas
now there was no central authority in Great Britain’s place, and
the states were even more intransigent and inconsiderate of one
another, each being sovereign, than the colonies had been.?

But this state of affairs, though bad for merchants, was not dis-
agreeable to most people. The rugged agrarian, who stayed decently
by his own hearth, was not discontented by it. He lived his self-
sufficient, homespun life with little dependence upon distant markets
and suppliers and felt small dissatisfaction with the existing gov-
ernmental organization. The ineffectiveness of the Confederation
and the frowardness of the states toward each other was more apt to
please than displease him. He had no sympathy with the commercial
classes, and the governmental jealousies that for them meant in-
terference with trade, for him meant freedom in his woods and fields.

The first step toward a new federation was taken in 1786, when
Virginia, then the largest and wealthiest state, authorized commis-
sioners to confer with like commissioners from other states on “the
trade of the United States; to examine the relative situations and
trade of the said states; to consider how far a uniform system in their
commercial relations may be necessary to their common interest and
their permanent harmony,” and to report on means of attaining
“this great object.” Commissioners from only five states fore-
gathered, but these, sitting in Annapolis, agreed unanimously upon
a report, prepared by Alexander Hamilton, in which they quoted
their instructions, observed that the object of their meeting was “the
trade and commerce of the United States,” and recommended that a
meeting of representatives of all states and with larger powers be
arranged; because “in the course of their reflections on the subject
they have been induced to think that the power of regulating trade

2 Madison, Writings (Hunt) m, 393, 403.
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is of such comprehensive extent . . . that to give it efficacy . . . may
require a correspondent adjustment of other parts of the federal
system.” This proposal led directly to the constitutional convention
itself, which sat in Philadelphia during the summer of 1787 and
composed the federal Constitution ordaining the present form of
government of the United States. Both the document and the federa-
tion ordained by it owed little at the start to the agrarian majority
of the population but much to merchants and men of property. It
was the plight of commerce that thrust the reluctant states into
a more perfect union.® ’

The commercial interest reflected in these prolegomena to the
Constitution coincided with the convictions of Franklin, Washing-
ton, Hamilton, Madison, and others whose concerns were far more
than commercial. These men believed that America had impending
over it two possibilities, of which one was fission and chaos, the other
ascendency into national power, welfare, and dignity. The end of
their effort, naturally enough, turned out to be a political document,
not merely a commercial one. Yet the commercial considerations
were no less fundamental than the political; they became quite as
explicit later in the Federalist essays which followed the Constitution
and even more explicit in the administrative and legislative measures
by which the Constitution, under the leadership of Hamilton and
Washington, was bodied forth in the new federal government.

IT

The monetary clauses of the Constitution are three; they deal
respectively with coin, bills of credit, and the impairment of con-
tracts. They are in the form of one authorization and four prohibi-
tions: the authorization being for the federal government to coin
money and regulate its value; the prohibitions being against the
states’ coining it, emitting bills of credit, making anything but gold
and silver legal tender, and impairing contracts.

The authorization is in Article I, section 8, which says the Con-
gress shall have power “To regulate Commerce with foreign Nations,
and among the several States, and with the Indian Tribes; To
establish an uniform Rule of Naturalization, and uniform Laws on
the subject of Bankruptcies throughout the United States; To coin
Money, regulate the Value thereof, and of foreign Coin, and fix the
Standard of Weights and Measures. . . .”” The prohibitions are in

s Formation of the Union, 38-42.
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section 10 of the same Article, which says, “No State shall enter
into any Treaty, Alliance, or Confederation; grant Letters of
Marque and Reprisal; coin Money; emit Bills of Credit; make any
Thing but gold and silver Coin a Tender in Payment of Debts; pass
any Bill of Attainder, ex post facto Law, or Law Impairing the
Obligation of Contracts, or grant any Title of Nobility.” The
prohibition of laws impairing the obligation of contracts belongs
amongst the monetary provisions, because, as James Madison put
it later, “the violation of contracts had become familiar in the form
of depreciated paper money made legal tender”; and this he men-
tioned as one of the important reasons for seeking to form a union
in which such impediments to business might be prevented.

In simple terms the provisions may be put as follows: With
respect to coin the Constitution authorized the federal government
to issue it and forbade the states to do so. With respect to paper
money it forbade the states to issue it but omitted to say what the
federal government might do. Also with respect to legal tender and
contractual obligations it forbade the states to interfere with either
but omitted to say what the federal government might do.

Offhand this seems an asymmetrical and ambiguous treatment of
the three topics. Why, it may be asked, was the power to coin money
specifically granted the federal government and denied the states,
whilst the power to issue paper, to make anything but gold and
silver legal tender, and to impair contracts was merely denied the
states? Was it intended that though the states might not issue paper
money, establish other legal tender, and impair contracts, the federal
government might do so? The question is not to be answered by the
Supreme Court’s subsequent decision that the federal government
does have the power nor by the fact that the federal government has
exercised the power. The question is historical and is not answered by
jurisprudence or by subsequent practice. Was the power intended?
The answer, according to the records of the convention, seems clear
enough: it is no.

Under the Articles of Confederation the general government had
the power to issue bills of credit, and a continuation of that power
was in the draft of the Constitution submitted by the committee of
detail, 6 August 1787 ; whence however the convention struck it out
by a vote of nine to two. The discussion plainly showed that by
striking it out the convention purposed prohibiting it. The aim
was, in the words of various delegates, “to shut and bar the door
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against paper money”; it would have “a most salutary influence on
the credit of the United States to remove the possibility of paper
money”; the authorization for the federal government to emit it,
“if not struck out, would be as alarming as the mark of the Beast in
Revelations”; it would be better to “reject the whole plan than
retain the three words ‘and emit bills’ ”; “the monied interest will
oppose the plan of government if paper emissions be not prohibited”;
“if the United States had credit such bills would be unnecessary; if
they had not, unjust and useless.” Congress would be authorized to
borrow but not in that way. James Madison asked if it might be
enough to prohibit “the making of them a fender,” but the others
thought not.* .

The only delegate who avowed himself “a friend to paper money”
was John Mercer, a Maryland lawyer of considerable property,
“though in the present state and temper of America, he should
neither propose nor approve” its issue; he was merely “opposed to
a prohibition of it altogether.” His associate from Maryland, Luther
Martin, later said they both had argued against the deletion, tak-
ing the ground that it would be “a novelty unprecedented” to
establish a government without a power that well might be “ab-
solutely necessary” in case of war. At most, these two friends of
paper money made no case for it at all on monetary grounds and
took no more loyal stand than its enemies, Mason and Randolph of
Virginia, who also thought it inexpedient to tie the proposed gov-
ernment’s hands, though Mason confessed his “mortal hatred to
paper money,” and Randolph his “antipathy” to it.?

It was generally understood at the time that the new federal gov-
ernment, being an artificial creation, was to have only those powers
specifically granted it, whilst the states, being soverelgn, retained all
powers not specifically relinquished. Consequently, the federal gov-
ernment not being given the power did not possess it. This was the
prevailing and orthodox view of the Constitution, which, as Madison
said, “is not only a general grant out of which particular powers
were excepted ; it is a grant of particular powers, leaving the general
mass in other hands”; and so it had been understood by its friends
and by its foes. The most prominent of the latter, Luther Martin,
just mentioned, bitterly assailed the Constitution for the tyranny
it was setting up; but nevertheless he believed that this tyranny

4 Formation of the Union, 475, 556-57; Farrand ., 308-10.
s Formation of the Union, 556-57; Farrand 1, 309; 1, 172ff, 205-06, 214-13.
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would not have the power to issue bills of credit, though he thought
its not having that power was anomalous. The principle involved
was that subsequently expressed in the tenth amendment: “The
powers not delegated to the United States by the Constitution nor
prohibited by it to the states are reserved to the states respectively
or the people.” Hence the Constitution, in the general intent of its
authors, forbade the issue of paper money by the federal government
as well as by the individual states, though without saying so. “The
provisions of the Constitution,” Albert Gallatin said in 1831, “were
universally considered as affording a complete security against the
danger of paper money.”*

Yet this understanding of the matter was not quite universal.
. David Ramsay, a member of South Carolina’s ratifying convention,
understood that though the states were forbidden to issue paper
money, the federal government might do so. And Alexander Hamil-
ton, for whom the Constitution was the point to start, not stop,
implied to Congress in 1790, before the Constitution was two years
old, that the federal government had the power to issue bills of
credit, though of course he thought it should not do so. The emitting
of paper money by the individual states was wisely prohibited, he
said, and the spirit of that prohibition ought not to be disregarded
by the federal government. There is no record that the convention
discussed the provisions respecting coinage, or the ban on state laws
authorizing bills of credit, making anything but gold and silver legal
tender, or impairing the obligation of contracts. A clause forbidding
Congress to pass laws impairing contractual obligations was moved
but not seconded or discussed.’

Since bills of credit, though used as money, were primarily evi-
dence of debt on the part of the government, the power to issue them
was closely related to the power to borrow; in the Articles of Con-
federation the Congress had been authorized, in one breath, “to
borrow money or emit bills on the credit of the United States.” The
Confederation, that is, might borrow either by open negotiation, as
when it sold certificates (i.e., bonds) to willing buyers, or by giving
its debtors payment in obligations which they accepted willy-nilly.
It was the latter method of borrowing that the Constitution intended
to stop. Borrowing by negotiation was unobjectionable. The states
retained their power to do so, and the new federal government was

e Clarke and Hall, 40; Gallatin m, 236, 830-31.
7 Ford, Pamphlets, 3745 ASP, Finance 1, T1; Formation of the Union, T28.
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explicitly given it: “The Congress,” says section 8, “shall have
power . . . to borrow money on the credit of the United States. ...”
But not, as the authors of the Constitution conceived, by the issue
of paper money that should be legal tender for the payment of debts
and irredeemable in specie; though that is something the government
has since done, nevertheless, with the sanction of the Supreme Court.

1]

The recent memory of continental and other revolutionary bills
certainly disposed the convention to want no more paper money, but
what impelled its members was the still more recent issue of paper
money in various of the states. These issues had been authorized un-
der the pressure of two groups, viz., tax delinquents and speculators
indebted to the states for the confiscated property of loyalists and
British subjects. It was occasioned by the economic depression that
followed the war. Payments to the state, for taxes and for purchases,
had to be made in specie, but specie was painfully scarce. Alexander
Hamilton had remarked in 1781 that the people in some of the
states were “distressed to pay their taxes for want of money, with
ample means otherwise”; in western Massachusetts the situation was
especially bad. Albert Gallatin wrote that at that period the farmers
in western Pennsylvania, where he had then lived, were dependent on -
barter in their exchange of goods and services and that failure to
perform contracts in barter meant ruinous obligations to pay money,
because money was not procurable. It was in this same period that
Robert Morris, one of the wealthiest merchants in the principal city
of the country, said currency was so scarce there that trading in the
produce market stopped and farmers went home at the end of the
day with their wagons full of unsold stuff. James Madison, 4 June
1786, commented to James Monroe on ‘“the scarcity of money, which
is really great,” he said. “Our situation is truly embarrassing. It
can not perhaps be affirmed that there is gold and silver enough in
the country to pay the next tax. What then is to be done? Is there
any other alternative but to emit paper or to postpone the collec-
tion?” In 1798, more than a decade later, Alexander Hamilton
remarked “how difficult and oppressive is the collection even of
taxes very moderate in their amount, if there be a defective circula-
tion. According to all the phenomena which fall under my notice,
this is our case in the interior parts of the country.”®

8 Hamilton (Lodge) m, 851-52; x, 316-17; Gallatin m, 315-16; Madison, Writings
(Hunt) 1, 245.
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It was in 1786, when Madison mentioned the intense shortage of
specie, and in Massachusetts, where Hamilton had mentioned its
seriousness, that the Shays rebellion of tax delinquents, debtors, and
miscellaneous malcontents broke out. Daniel Shays had been a cap-
tain in the revolutionary army, and he now found himself directing
armed men whose first object was the avoidance of court judgments
against them as tax delinquents and who bound themselves to prevent
the sitting of any court that should attempt to take property by
distress. But they had other objects too. They protested against
extravagance, importations, wealth, and wasteful taxation. They
wanted the legislature to meet elsewhere than in opulent Boston, and
they wanted the state to issue paper money. There was plenty to
reprobate in their behavior, which was less violently paralleled in
Rhode Island and New Hampshire, but their protest against the
loss of property in consequence of conditions they could not help was
reasonable. No efforts of theirs could fetch in silver and gold with
which to pay taxes and debts, and the dearth of legal tender was
not a thing for which they should be punished. Their demand for it
was excused by the consideration that if the state wanted taxes
paid, it had some responsibility for providing & medium in which
they could be paid. Moreover, since paper money was only one thing

- they wanted, it hardly does for this demand to be denigrated as a
“craze for paper money” or an agitation to evade the payment of
debts and taxes.®

For one thing, agrarians did not join generally in the demand, by
any means. William Findley of Pennsylvania, who was one of the
most prominent, had recognized the “amazing usefulness” of paper
money in the colonial period and also that “congress money” had
done essential service in the dark hours of the Revolution; but, he
had asked, should it therefore be continued? His answer was no; it
had become dangerous and its use should cease. It was like the
army, which, when the war was over, should not be continued.*

For another thing, the notion that the demand arose from a low
sense of honor is unjust and irrational—how much so is indicated
by the roughly contemporary plea of one of the country’s wealthiest
business men for more of such money—the difference being that he
wanted circulating notes issued by a public bank and not by gov-
ernment directly. This was William Bingham of Philadelphia, who
wrote to Alexander Hamilton, newly appointed Secretary of the

# Minot, 31-35, 51-55. 10 Carey, 70, 75.
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Treasury, 25 November 1789, urging upon the Secretary the im-
portance to the country of endeavoring “by all possible means to
increase the quantity of circulating medium”; this he said, “may
be effected by turning a great portion of the gold and silver of the
country into an active and productive stock . . . by substituting
paper. . . .” At present the only money was gold and silver “_—and
it costs the country a vast sum of productive labor to purchase the
necessary quantity of this expensive medium to discharge the duties
of circulation.” The Shays rebels did not explain the problem so
perspicuously or so patiently as Mr Bingham did, but they had the
same condition in mind. The difference is that he wanted a circulat-
ing medium in the form of bank notes and they wanted a legal tender
in the form of state bills of credit.**

The interest of speculators seeking protection of their gains was
something very different from that of farmers seeking to prevent the
loss of their homes; yet both inspired much the same demand for
relief. While the farmer advocates of paper money in New England
were using force of arms, the speculator advocates of it in Maryland
and Virginia were advertising in the press the predicament in which
debtors to the state for confiscated lands found themselves, there
being no obtainable cash with which they might make the payments
due. They would like to have the state authorize some paper money
which they could borrow in order to pay their existing indebtedness
to it. They would still be in debt but on more comfortable terms.
According to a Baltimore newspaper of 1784, a number of gentlemen
who were in debt to the state for confiscated property and who had
also purchased certificates of the state had proposed that the state
“emit as much paper currency . .. as would amount to the principal
and interest of all her liquidated certificates; and that the holders
of such certificates should be permitted to exchange them for the
said paper currency.” They could then use the currency to pay
their debts to the state. In all likelihood they would also realize a
profit on their certificates, having usually purchased them at a heavy
discount.® The best known of the Maryland speculators was Samuel

* Of this propaganda, in which plans for a bank in Baltimore were in-
volved, Alfred C. Bryan wrote: “The merchants of Baltimore favored it

(i.e., the bank). The agricultural and speculative elements opposed it; the
former . . . argued that it would draw capital from the eountry to the city

11 Wettereau, JEBH, mx (1930-31), 681.
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Chase, whose purchases of confiscated British property kept him
In straits for several years and from 1785 to 1788 in particular, at
which time he was a loud proponent of paper money to be emitted
by the state on loan. Charles Ridgely and William Paca, prominent
land-buyers of more substantial fortune, also wanted it.**

There was the same interest in Pennsylvania, evidently. “There
are a set of men,” Thomas Paine wrote of that state, “who go about
making purchases upon credit, and buying estates they have not
wherewithal to pay for; and having done this, their next step is to
fill the newspapers with paragraphs of the scarcity of money and the
necessity of a paper emission, then to have a legal tender under the
pretence of supporting its credit, and when out, to depreciate it as
fast as they can, get a deal of it for a little price, and cheat their
creditors; and this is the conecise history of paper money schemes.”
Like Robert Morris, Thomas Paine also saw that the speculators
and the agrarians had considerable in common, though antithetic
in economic, social, and political outlook. Both groups were in debt
to the states and saw with equal clearness that the likeliest way to
relieve the pressure on them was through issues of paper money by
the states. Neither wanted bank notes—the agrarians because they
wanted nothing to do with banks on any grounds and the specula-
tors because they could not meet the rigorous thirty-day conditions
on which the banks lent.* '

Under the incongruous but effective demands of these two groups,
severa] state legislatures had done what was demanded: they had
authorized fresh issues of bills of credit at the state loan offices.*
These bills did not depreciate in value as sadly as continental bills
had done, but they did depreciate and to that extent confirmed the
aversion already roused by the continentals. But they also did more.
They plagued the country with a heterogeny of currencies that
varied in value from time to time and were legal tender for the pay-
ment of debts in some places but not in others. Hence they were both

and thus check improvement and agriculture. The latter . . . the speculative
class . . . preferred state issues.” Bryan, 18.

* Some “loan offices” lent the state’s bills of credit, and some “loan offices”
borrowed for the state by selling certificates. Whether the same loan offices
did both I do not know. Loan office certificates, like modern bonds, were not
intended for use as money, but they did sometimes circulate, like bills.

12 Crowl, chaps. v and v; Marylaad Journal and Baltimore Advertiser, 26 Novem-

ber, 7 and 17 December 1784; Behrens, chap. vo.
13 Paine (Conway) m, 178.
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an impediment to trade and a source of inequity in contracts. Busi-
ness was burdened with litigation, and the legal significance of money
eclipsed the economic.

The agitation for paper money had been most intense on the eve
of the federal convention. The Shays rebellion was quelled in Febru-
ary 1787, only two months before the delegates convened who were
to write the Constitution. James Madison, & man of law and not of
the business world, whose predilections were agrarian, had been
incensed by the “itch® and the “general rage” for paper money in
preceding months, though he acknowledged, as I have said, that the
scarcity of money was really great. “Pennsylvania and North Caro-
lina took the lead in this folly,” he wrote Thomas Jefferson in Paris,
12 August 1786. “In the former the sum emitted was not consider-
able, the funds for sinking it were good, and it was not made a legal
tender.” (Not being legal tender, it might be more acceptable than
if it were.) Of Pennsylvania’s paper money, he continued, “It issued
into circulation partly by way of loan to individuals on landed
security, partly by way of payment to the public creditors. Its
present depreciation is about ten or twelve per cent.” In North
Carolina, he said, the issues were larger and all were legal tender. In
South Carolina they were not legal tender. “But land is there made
a tender in case of suits. . . .” New York, he said, “is striking
£200,000 (dollar at 8s) on the plan of loans to her citizens. It is
made legal tender in case of suits only.” He also reported on measures
in New Jersey, Rhode Island, Massachusetts, Connecticut, New
Hampshire, and Maryland. He was gratified a few weeks later when
paper money was “rejected in emphatic terms by a majority vote
of 84 vs. 17” in the Virginia Assembly, which called it “unjust,
impolitic, destructive of public and private confidence, and of that
virtue which is the basis of Republican Government.” Paper money,
he said, “by fostering luxury extends instead of curing scarcity ?f
specie. The produce of the country will bring in specie if not laid
out in superfluities. . . .” These views of Mr Madison were also
those of Mr Jefferson, who spoke for agrarians more typically than
any advocate of paper money did.**

IV

It is commonly said and perhaps still more commonly supposed
that the people who tried to keep the Constitution from being ratified
were moved by the craze of “debtor classes” for paper money. Of the

14 Madison, Writings (Hunt) 1, 259-60, 277.
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opponents of ratification, Professor Orin G. Libby said: “The state
system under the Articles of Confederation served as a shield for the
debtor classes. Many of the motives behind the arguments for
state sovereignty were not of a character to be urged in the de-
bates. . . .”” The statement is evidently intended to explain why the
Constitution was objected to so little for its interdict against paper
money and the impairment of contracts, the explanation being that
the “debtor classes” were reluctant, perhaps ashamed, to acknowl-
edge the reasons that moved them.

This, it seems to me, is to assume a condition contrary to fact and
then to assume an explanation of its supposed existence. That there
was some dislike of the proposed ban on paper money is obvious, but
the reasons for it and the nature of it are not. The record of paper
money at the time the Constitution awaited ratification was ambiva-
lent. The experience in the colonial period had been good, that dur-
ing the Revolution had been bad. Different people construed the
evidence differently, according to their own experience, their prin-
ciples, and their interest. The same man might favor paper money
when it lightened his obligations and refuse it when asked to take it
in payments due him. For political reasons, opponents of the Con-
stitution might find it expedient to denounce it not so much because
they wanted paper money as because the ban on it was a radical
cut in state sovereignty. This alone might explain James Madison’s
statement to Thomas Jefferson, 17 October 1788, that “The articles
relating to treaties, to paper money, and to contracts, created more
enemies than all the errors in the system, positive and negative, put
together.” Madison’s dislike of paper money is expressed with more
than common frequency and feeling. It bothered him far more than
it did Hamilton, I should say; and as one might expect, the defense
of the Constitution’s ban on it in the Federalist (XLIV) was written
by Madison, not Hamilton.*

Luther Martin of Maryland was the only man of prominence
whose disapproval of the Constitution’s ban on paper money was
outspoken and to the point. Yet he did no more than urge that it
was a mistake for the states to abnegate the power to emit bills of
credit; for Maryland and some others had “formerly received great
benefit from paper emissions,” and might in the future find it ad-
vantageous again, “if public and private credit should once more
be restored.” He also disapproved, for similar reasons, the ban

15 Libby, 2; Madison, Writings (Hunt) v, 271.
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against legislation by the states impairing contracts, for it might
on occasion be necessary “to prevent the wealthy creditor and monied
man from totally destroying the poor though even industrious
debtor.” But his disapproval was tactical and minor. What he really
opposed was the subjection of Maryland to a new and over-riding
sovereignty—a subjection to which loss of the power to issue bills
of credit and impair contracts was but incidental. It was the chains
which had been forged for “his country,” Maryland, that he adjured
her to reject, and he neglected no consideration in support of his
plea. His arguments may arise from some attacliment to easy money
for its own sake, but not necessarily, or for any evident reason.
Patrick Henry of Virginia also opposed the Constitution, being
sure the states would “sip sorrow” if it were ratified. But, though
his attitude toward paper money varied from time to time, he now
declared it would be the bane of the country; “I detest it,” he said.
He opposed the Constitution on other grounds. So did William
Grayson, a colleague in the Virginia convention. Paper money,
Grayson said, was an “engine of iniquity” so “universally repro-
bated” that no Constitution was needed to protect the people from
it

This hostility to paper money seems to have prevailed in the
Shenandosh valley. In 1786, the year before the Constitution was
composed, a petition was got up in Botetourt county—*“the most
definitely frontier of the Valley counties”—in which paper money
was denounced as “dishonest in principle and a menace to the morals
of the people, because it robbed the industrious of the fruits of their
labors.” In 1787 and 1788 when ratification of the Constitution was
pending, the newspapers of Winchester promised that “the new
federal Constitution would be a death blow to the long-feared evil
of paper money.” Professor Freeman H. Hart, who reports the
foregoing, was evidently impressed by the failure of the facts he
encountered to support the generally repeated statement that agrar-
ians wanted paper money, for he observes: “Thus the people of the
Valley not only refused to join in the paper-money movement but
vigorously opposed it, in spite of the fact that their debt problem
was a serious one, in many cases more serious than in those areas that
were demanding such currency. It is noteworthy that not a word
approving a paper emission can be found in any Valley newspaper,
in any collection of private papers, in any petition to the Assembly,

16 Farrand mi, 206, 214-15, 232; Elliott o1, 156, 290-91.
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or In any vote of a Valley member of the Assembly. On the contrary
if such a remedy was mentioned, it was only in terms of spirited
disapproval.” This is far from the paper money agitations which
Frederick Turner would lead one to look for in a frontier com-
munity.*

At the same time, a correspondent wrote to Thomas Jefferson in
Paris that the opponents of the Constitution in Maryland and Vir-
ginia were persons who had debts to pay or fortunes to make and
wished for “scrambling times” and “paper money speculations.” It
is far more likely that such dislike of the ban on paper money as
arose was of this sort rather than agrarian. But opposition to the
ban, whatever its source, was unimpressive. Instead, hostility to the
Constitution rested on its erection of a super-government to which
the sovereignty of the individual states was to be sacrificed. Not one
amendment was aimed at the prohibition of paper money or at the
prohibition of laws impairing the obligation of contracts. This is
the observation of Professor A. C. McLaughlin, who says in his
Constitutional History of the United States: “There must have been
a good deal of opposition on this ground, though it did not come
prominently to the fore.””*® One supposes that Professor McLaughlin
also, though he continued to think the opposition “must have” ex-
isted, was impressed by the absence of evidence that it had.*

In Rhode Island, the last state to ratify, distrust of the Constitu-
tion was very strong and so was the demand for paper money. But
it does not follow that the Constitution was objectionable mainly
because of its paper-money clauses. Rhode Island had borne more

* Since this discussion of agrarian “crazes for paper money” was written,
Professor Robert J. Taylor’s Western Massachusetts in the Revolution, with
its chapters on the Shays rebellion, has been published. Professor Taylor’s
account is unfortunately like others in making no analysis of “the debtors”
to show who they were, what was the nature of their indebtedness, and how
it was related to their advocacy of paper money. But he does show that the
shortage of specie was acute, that the tax burden payable in specie was
heavy, that the need of legal tender was realized, and that the rebels had
important grievances other than monetary. He gives no support to the notion
of a lax financial integrity and craze for paper money. And he notes (p. 172)
that though opponents of the Constitution were strong in the Massachusetts
ratifying convention, the record “contains no mention . . . of that part of the
Constitution which forbids the states to issue paper money or make anything
but gold and silver a tender for debts.”

17 Hart, 127-30; Turner, Frontier in American History, 32.
18 Crowl, 133-35; McLaughlin, 222n.
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than her share of the cost of war and had suffered relatively greater
loss to her shipping. She had also been accustomed for a ecentury
and a half to greater liberties under her charter than other colonies
possessed. Among such factors in her feelings about federal union,
paper money was one but not dominant. Nor was she a frontier
community, such as Frederick Turner found to be the typical home
of paper-money advocacy, but an old, commercial one.*

The ban on bills, though relatively little was made of it by the
enemies of the Constitution, had the utmost importance for its
authors and supporters. James Wilson of Pennsylvania said that
one need not look beyond the provisions regarding bills of credit
and the Impairment of contracts to find the whole Constitution
Jjustified. James Madison, in Number X LIV of the Federalist, con-
fidently urged the desirability of those provisions: “The extension
of the prohibition to bills of credit, must give pleasure to every
citizen, in proportion to his love of justice, and his knowledge of the
true springs of public prosperity. The loss which America has sus-
tained since the peace from the pestilent effects of paper money on
the necessary confidence between man and man, on the necessary
confidence in the public councils, on the industry and morals of the
people, and on the character of republican government, constitutes
an enormous debt against the states chargeable with this unadvised
measure, which must long remain unsatisfied ; or rather an accumu-
lation of guilt, which can be expiated no otherwise than by a volun-
tary sacrifice on the altar of justice, of the power which has been the
instrument of it.”

On the whole, the monetary clauses of the Constitution seem to
have won exceptional favor, offering what was objectionable to the
fewest people and what was commendable to the most.

v

There is nothing in the Constitution about banks and banking,
though there might well have been, for the subject was already of
both economic and political importance when the Constitution was
being written. There were then three banks in the United States, and
everybody knew about them. The Bank of North America was
situated in the second block to the east on the opposite side of
Chestnut Street from the State House, where the federal convention

10 Bishop, Rhods Island History vim (1949), 1-10.
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was sitting.* The charter controversy, which had occupied the
Assembly in the very hall where the convention met, had ended only
two months before. The bank was around the corner from the Indian
Queen Tavern, where the members of the convention met informally.
Some of the delegates had attended the Congress that chartered the
bank six years before ; one, Robert Morris, had proposed it; another,
James Madison, had declared it unconstitutional. There had been a
bank in New York and a bank in Boston for three years and projects
for banks had been considered in most other American cities. Banks
had long been the subject of pamphleteering and of newspaper and
legislative controversy. Among the delegates, George Washington,
Benjamin Franklin, Robert Morris, Alexander Hamilton, Elbridge
Gerry, and John Langdon were at the time or had been owners of
bank stock. General Washington had owned stock in the Bank of
England, acquired by marriage, for nearly twenty-six years, In-
cluding the period of the Revolution; he had sold it mn 1786, the
year before the convention. Seven delegates at least were stockholders
in the Bank of North America, and three of these, Robert Morris,
Thomas Fitzsimons, and George Clymer, who were members of the
Pennsylvania Assembly, had been champions of the bank in the
charter controversy.*® Many if not most members of the convention
must have had bank notes in their pockets in the course of the meet-
ings.**

Banks were mentioned in the convention incidentally to the ques-
tion whether the federal government should be empowered to grant
charters of incorporation, which was left open. Madison proposed
that Congress be given specific but limited powers to grant charters
of incorporation, and later held, since the powers were not given,
that Congress did not possess them. Other advocates of the power
held back from putting the question to a vote lest it be lost and the

* The Bank of North America was on the north side of Chestnut Street,
between Third and Fourth. Independence Hall (the State House) is on the
south side of Chestnut, between Fifth and Sixth.

##% The seven members who were Bank of North America stocklhiolders were
Benjamin Franklin, Robert Morris, Gouverneur Morris, Thomas Fitzsimons,
James Wilson, and George Clymer, all of Pennsylvania; and John Langdon
of New Hampshire. Others, especially Gunning Bedford of Delaware, may
have been stockholders. Benjamin Franklin’s home in Franklin Court was
in the center of the block almost directly behind the bank.

20 Beard, Economic Origins, 166-67; Washington (Fitzpatrick) m, 837; m1, 221n;
xxvm, 496-97; Washington (Ford) 1iv, 72; Lewis, 138-47; Domett, 132; Gras, 539.
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record be definitely against it, whereas if not acted on it could be
held, as in fact it was eventually, that the power existed. In the
Anas, Jefferson says he was told in 1798 that Robert Morris had
wished to propose that the Constitution authorize the chartering
of a bank and that Gouverneur Morris had urged him not to do
50, because the idea was so controversial that its mention would kill
the chances of getting the Constitution ratified. This was understood
to have been said in personal colloquy between a few delegates and
not before the convention as a whole. William Findley, who like
Jefferson had not been a member of the convention, said in 1794
that incorporated banks had been discussed in the convention fre-
quently.®

But if the delegates were familiar with bank notes and the mone-
tary use to which they were put, why did they not say something
about them in the Constitution while occupied with its monetary
clauses?

In all likelihood it was because the subject was too touchy. Within
the convention, banks had more friends than enemies, but outside
it was the other way round. Moreover, bank notes were not con-
sidered to be money but its surrogate. They owed their value to their
convertibility into money. Bills of credit, on the contrary—at least
those that had made most trouble—had been money itself, legally
speaking, and not merely convertible into money. For at the timg,
and for a good many years later, bank notes had never failed to be
converted, nor had they ever exceeded specie in volume.* It will be
recalled that Thomas Paine, in whose opinion specie was the only
real money, had emphasized the difference between Pennsvlvania
bills of credit and notes of the Bank of North America. “The As-
sembly’s paper money,” he had said, “serves directly to banish or
crowd out the hard, because it is issued as money and put in the
place of hard money. But bank notes are of a very different kind and
produce a contrary effect. They are promissory notes payable on

* The amount of specie in the colonies before the Revolution was con-
jectured by Pelatinh Webster to be less than 12 million dollars, by Alesander
Hamilton 8 million, by Noah Webster 10 million. It was undou:btcdly more
than 8 million in 1787, at which time the note issues of the three banks were
probably less than 1 million. Though less concentrated in Philadelphia, New
York, and Boston than the notes, specie probably exceeded the notes even
there.

21 Formation of the Union, 563-64, 724-25; Jefferson (Ford) 1, 278; J. S. Davis,
Earlier American Corporations m, 12-14.
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demand and may be taken to the bank and exchanged for gold and
silver without the least ceremony or difficulty.” Years later, when
their volume had grown escessive and their convertibility into sp.ecie
had broken down, James Madison, the aged “father of the Constitu-
tion,” was asked what he recalled the thought of the convention to
have been with respect to the monetary function of banks; and he
answered that the interference of bank notes with a sound medium
(meaning coin), though since become a great evil, had not been
foreseen by the convention. And even had it been foreseen, he added,
it was questionable whether the convention, with so many obstacle:s
to overcome, would have ventured to guard against it by an addi-
tional provision. Yet by 1811 the monetary function of banks ha:d
become so apparent to Senator William H. Crawford of G(?orgla
that he held the power to incorporate them was embraced in the
powers to coin money.*

VI

The imprecision of the monetary clauses of the federal Const.itu—
tion has enabled succeeding generations to impute various meanings
to them. When the Constitution was about fifty years old, the
agrarian followers of Andrew Jackson, who construed it stYri?tly
and made up the only simon-pure hard-money party the United
States has ever had, contended passionately that it meant there
should be no money but silver and gold. When the Constitui.:ion was
about a hundred years old, the agrarians then called Populists .held
as passionately to the opposite dogma that it authorized the issue
of irredeemable paper and denounced the gold of the J acks?nlans
as the stuff the farmer and laborer were crucified on. From time to
time a considerable number of persons have contended that the
Constitution requires the federal government to vary the quantity
and value of money so as to fix the price level. The futur.e may be
trusted to produce still other things it will be held to require.

In examining the monetary clauses of the Constitution earlier in
this chapter, I considered them in the light of conditions and pur-
poses coeval with their composition. But since the Constitution is tbe
continuing basic law of the land, its meaning is & matter of juris-
prudence; it means what the courts say it does, and the courts can
not be merely historical when they pass judgment. I shall run fo?-
ward summarily into later history in the following paragraphs in

22 Paine (Conway) m, 184; Clarke and Hall, 310, 441-43, 778.
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order to indicate the later significance of the constitutional provi-
sions I have been discussing.

The meaning of the term “bills of credit” came before the Su-
preme Court for the first time in Craig v. Missouri, 1830, when it
had to be decided whether the Constitution permitted the issue of
“certificates” which the state of Missouri had been lending at loan
offices similar to those of colonial days and which circulated as
money; and the Court in an opinion written by Chief Justice John

. Marshall concluded that the certificates were bills of credit and

therefore forbidden. Can it be maintained, asked Marshall, that
“the Constitution, in one of its most important provisions, may be
openly evaded by giving a new name to an old thing?” He thought
not and was very positive about it. The opinion in this case, which
exhibited less concern about the evil of paper money than about
the evil of a state’s interference in federal prerogative, was one of
Marshall’s strongest. It was generally understood to foreshadow a
conclusion that the notes of banks chartered by the states must also
be unconstitutional, because it seemed reasonable to suppose that
the states could not legally do through their creatures what they -
could not do themselves. Yet when the question of bank notes came
to be decided, after Chief Justice Marshall’s death, the Supreme
Court in Briscoe v. Bank of Kentucky, 1837, held that such notes
were not bills of credit and therefore not forbidden. The decision,
about as weak and timid as any the Court ever pronounced, was in
effect nullified by Congress in 1865, when through the medium of a
revenue law it imposed a prohibitive tax on the notes of state banks.
Thus the issue of notes by state banks is in effect prohibited, whether
contrary to the Constitution or not. Moreover, the prohibitive tax
was found by the Supreme Court to be constitutional, the decision
being given in 1869 in Veazie Bank v. Fenno. So the status of state
bank notes is actually the same as if they had been declared bills
of credit and therefore unconstitutional, save for the difference that
the statutory ban may be changed more easily than one in the Con-
stitution.*

The interdict against the states’ emitting bills of credit has pre-
sented no problem beyond that of defining what bills are, nor has
the interdict against laws impairing contracts, except outside the
field of legal tender. But the silence with respect to corresponding

23 Craig v. Missouri, 4 Peters 433 (US 1880); Briscoe v. Bank of Kentucky, 11
Peters 326 (US 1837); Veazie Bank v. Fenno, 8 Wallace 533 (US 1869).

107








